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As predicted in our columns of last week, 
the United States Supreme Court has denied 
the writ applied for in the Kemmler case and 
practically upon the grounds indicated by us. 
The court, however, considered but slightly 
the question as to the effect of the eighth 
amendment prohibiting ‘‘cruel and unusual 
punishment,’’ as a limitation upon the power 
of States, but dwelt most at length upon the 
question, urged with much vigor by counsel, 
whether the statute of New York prescribing 
punishment by electricity, in effect was an 
abridgment of the privileges and immunities 
of the petitioner and a deprivation of that 
due process of law, guaranteed by the 
fourteenth amendment to the constitution. 
As a matter of fact this was the only conten- 
tion which counsel for Kemmler could with 
any reason or hope of success make. But 
the court overruled it, holding that, though 
the fourteenth amendment undoubtedly for- 
bids any arbitrary deprivation of life, liberty 
or property, and secures equal protection to 
all under like circumstances in the enjoyment 
of their rights, and in the administration of 
criminal justice requires that no different or 
higher punishment shall be-imposed upon one 
than such as is prescribed for all for like of- 
fenses, it was not designed to interfere with 
the power of the State to protect the lives, 
liberties and property of its citizens, and to 
promote their health, peace, morals, education 
and good order; in other words, that the 
New York statute in question was within the 
legitimate sphere of the legislative power of 
the State. 





— — 


Tue case of Home Ins. Co. vy. State of 
New York, reported in another column, is an 
additional reminder of the unsatisfactory and 
conflicting character of the practice and de- 
cisions of court on the subject of taxation of 
what may be called intangible property. In 
that case the question was whether a tax on 
the capital stock of a corporation is a 
tax on the franchise or a tax on the 


Voi. 30—No. 22. 








property and assets, and the court holds, 
following the ruling of the New York courts, 
that it is a tax on the franchise. The Penn- 
sylvania Supreme Court, however, has held 
the opposite doctrine and the question will 
now naturally occur whether the federal 
supreme court, in a Pennsylvania case arising 
under a similar law, will follow the Pennsyl- 
vania authority and hold it a tax on the prop- 
erty, under the rule adopted in the interpreta- 
tion of statutes, to follow the latest settled 
decision of the highest tribunal of that State. 
Aside from this technical phase of the case, 
the decision is important in establishing the 
principle that corporations may be taxed in 
one State on their entire capital stock without 
regard to the situation of the property ¢in 
this or in other States or foreign countries), 
and without regard to the kind of property 
(United States bonds, or whatever else it may 
be), and, in effect, lays down the legal power 
of the State of New York to tax the Western 
Union Telegraph Company for example, on 
the value of allits lines and plant in every 
part of the world. 


—- —— o> 


A RECENT address of David A Wells, at 
Harvard University, illustrates very forcibly 
the condition of the laws and precedents 
governing the taxation of property of the 
movable or intangible kind, and of the 
absurdities in general growing out of the pre- 
vailing system of taxation of personal prop- 
erty. According to the popular theory of 
taxation, the government must tax every kind 
of property to its full value. Formerly prop- 
erty was tangible and this doctrine could 
then be applied with a fair degree of success. 
Now, however, the value of personal property 
is, in comparison with real, steadily increasing 
and much of it is invisible, incorporeal and 
easily removed from one place to another. 
Under such conditions the effort to tax every- 
thing, or in other words, what Mr. Wells 
calls the system of ‘‘infinitesimal taxation,”’ 
cannot possibly be successful. Some of the 
illustrations of the difficulties inherent in the 
attempts to tax everything are striking. It 
is perfectly obvious that unless these difficul- 
ties can be surmounted as they usually have 
not been, injustice is bound to follow. What, 
for example, Mr. Wells asks, shall be the 
situs for taxation of property on the way to 
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market in ships or in railroad cars? Under 
the tax laws of the various States it is pos- 
sible for a load of grain in transit from the 
Mississippi Valley to the Atlantic coast to be 
taxed five times in five different States in the 
same year. Some years ago, and possibly at 
the present time, a well known publishing 
house in Cambridge was taxed there under 
the laws of Massachusetts on property per- 
manently kept in New York city though it 
was shown that it was also taxed in New York 
at the same time. And the possibilities of 
taxation arising from this latest decision on 
the subject, referred to above, should sug- 
gest to legislators the advisability of discov- 
ering a more just and uniform system of 
taxation, at least for movable and intangible 
property. 








NOTES OF RECENT DECISIONS. 


TAXaTION—CoRPORATE FRANCHISE—CapPI- 
TAL Stock.—The decision of the Supreme 
Court of the United States, in the case of 
Home Ins. Co. v. State of New York, 10 8S. 
C. Rep. 593, is of considerable importance in 
the way of settling one of the vexed ques- 
tions of taxation. The question before the 
court was whether a tax on the capital stock 
of a corporation is a tax on the franchise or a 
tax on the property and assets. The Court 
of Appeals of New York has held that itis a 
tax on the franchise. The Supreme Court of 
Pennsylvania has held in a parallel case, 
arising under.a similar law, that it is a tax on 
the property and assets. Now the Supreme 
Court of the United States holds in a New 
York case that it is a tax on the franchise, 
and hence its validity is not affected by the 
fact that any part of the capital stock is in- 
vested in securities of the United States. 
Justices Miller and Harlan dissent. Mr. 
Justice Field, who rendered the opinion, says: 


By the term “‘corporate franchise or business,’ as 
here used, we understand is meant (not referring to 
corporations sole, which are not usually created for 
commercial business) the right or privilege given by 
the State to two or more persons of being a corpora- 
tion, that is, of doing business in a corporate capacity, 
and not the privilege or franchise which, when incor- 
porated, the company may exercise. The right or 
privilege to be a corporation, or to do business as such 
a body, is one generally deemed of value to the corpo- 
rators, or it would not be sought in such numbers as 
at present. It is a right or privilege by which several 





individuals may unite themselves under a common 
name, and act as a single person, with a succession of 
members, without dissolution or suspension of busi- 
ness, and with a limited individual liability. The 
granting of such right or privilege rests entirely in the 
discretion of the State, and, of course, when granted, 
may be accompanied with such conditions as its legis- 
lature may judge most befitting to its interests and 
policy. It may require, as a condition of the grant of 
the franchise, and also of its continued exercise, that 
the corporation pay a specific sumto the State each 
year or month, ora specific portion of its gross re- 
ceipts, or of the profits of its business, or a sum to be 
ascertained in any convenient mode which it may pre- 
scribe. The validity of the tax canin no way be de- 
pendent upon the mode which the State may deem fit 
to adopt in fixing the amount for any year which it 
will exact for the franchise. No constitutional objec- 
tion lies in the way ofa legislative body prescribing 
any mode of measurement to determine the amount it 
will charge for the privileges it bestows. It may well 
seek in this way to increase its revenue to the extent 
to which it has been cut off by exemption of other 
property from taxation. As its revenues to meets its 
expenses are lessened in one direction, it may look to 
any other property as sources of revenue which is not 
exempted from taxation. Its action in this matter is 
not the subject of judicial inquiry in a federal tribu- 
nal. As was said in Delaware Railroad Tax Case, 18 
Wall. 206, 231: ‘“*The State may impose taxes upon the 
corporation as an entity existing under its laws, as 
well as upon the capital stock of the corporation, or 
its separate corporate property; and the manner in 
which its value shall be assessed, and the rate of taxa- 
tion, however arbitrary or capricious, are mere mat- 
ters of legislative discretion. Itis not for us to sug- 
gest in any case that a more equitable mode of 
assessment or rate of taxation might be adopted than 
the one prescribed by the legislature of the State. 
Our only concern is with the validity of the tax. All 
else lies beyond the domain of our jurisdiction.” It 
is true, as said by this court in California v. Railroad 
Co , 127, U. 8. 41, 8 Sup. Ct. Rep. 10738, that the taxa- 
tion of a corporate franchise has no limitation but the 
discretion of the taxing power; and its valueis not 
measured like that of property, but may be fixed at 
any sum that the legislature may choose. It may be 
arbitrarily laid, without any valuation put upon the 
franchise. If any bardship or oppression is created 
by the amount exacted, the remedy must be sought by 
appeal to the legislature of the State. It cannot be 
furnished by the federal tribunals. The tax in the 
present case would not be affected if the nature of the 
property in which the whole capital stock is invested 
were changed, and put into real property or bonds of 
New York, or of the other States. From the very 
nature of the tax, being laid upon a franchise giyen by 
the State, and revocable at pleasure, it cannot be af- 
fected in any way by the character of the property in 
which its capital stock is invested. The power of the 
State over its corporate franchise, and the conditions 
upon which it shall be exercised, is as eee and 
plenary in the one case as in the other. 


In some States the franchises and privileges of a cor- 
poration are declared to be personal property. Such 
was the case in New York with reference to the privi- 
leges and franchises of savings banks. They were so 
declared by a law passed in 1866, and made liable to 
taxation to an amount not exceeding the gross sum of 
the surplus earned, and in the possession of the banks. 
The law was sustained by the Court of Appeals of the 
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State in Bank v. City of Rochester, 37 N. Y. 365, 367, 
although the bank had a portion of its property in- 
vested in United States bonds. In its opinion the 
court observed that, in declaring the privileges and 
franchises of a bank to be personal property, the leg- 
islature adopted no novel principle of taxation; that 
the powers and privileges which constitute the fran- 
chises of a corporation were ina just sense property, 
guite distinct and separate from the property which, 
by the use of such franchises, the corporation might 
acquire; that they might be subjected to taxation if 
the legislature saw fit so to enact; that, such taxation 
being within the power of the legislature, it might 
prescribe a rule or test of their value; that all fran- 
chises were not of equal value, their value depending 
in some instances upon the nature of the business 
authorized, and the extent to which permission was 
given to multiply capital for its prosecution; and that, 
the tax being upon the franchises and privileges, it 
was unimportant in what manner the property of the 
corporation was invested. And the court added: “It 
is true that, where a State tax is laid upon the prop- 
erty of an individual or a corporation, so much of their 
property as is invested in United States bonds is to be 
treated, for the purposes of assessment, as if it did 
not exist. But this rule can have no application to an 
assessment upon a franchise, where a reference to 
property is made only to ascertain the value of the 
thing assessed.” And again: “lt must therefore be 
regarded as sound doctrine to hold that the State, in 
granting a franchise to a corporation, may limit the 
powers to be exercised under it, and annex conditions 
to its enjoyment, and make it contribute to the reve- 
nues of the State. Ifthe grantee accepts the boon, it 
must bear the burden.” 

This doctrine of the taxability of the franchises of a 
corporation without reference to the character of the 
property in which its capital stock or its deposits are 
invested is sustained by the judgments in Society v. 
Coite and Institution v. Massachusetts, which were 
before this court at the December term, 1867. 6 Wall. 
594,611. * * * The case of Society v. Coite being 
brought here, the judgment was affirmed; this court 
holding that the tax was on the franchise of the corpo- 
ration, and not upon its property, and the fact that a 
part of these deposits was invested in securities of the 
United States did not exempt the society from the tax. 
Said the court: ‘‘Nothing can be more certain in legal 
decision than that the privileges and franchises of a 
private corporation, and all trades and avocations by 
which the citizens acquire a livelihood, may be taxed 
by a State for the support of the State government. 
Authority to that effect resides in the State independ- 
ent of the federal government, and is wholly unaffected 
by the fact that the corporation or individual has or 
has not made investment in federal securies.”’ * * * 

In the second case mentioned (Institution v. Massa- 
chusetts), it appeared that the statute of Massachu- 
setts, passed in 1862, levying taxes on certain insurance 
companies and depositors in savings banks, provided 
that every institution for savings incorporated under 
its laws should pay to the commonwealth a tax of 
one-half of 1 per cent. per annum on the amount of its 
deposits, to be assessed, one-half of said annual tax on 
the average amount of its deposits for the six months 
preceding the 1st day of May,and the other half on 
the average amount of its deposits for the six months 
preceding the Ist day of November. The Provident 
Institution for Savings in that State was authorized to 
invest its deposits in securities of the United States. 
Its average amount of deposits for the six months pre- 
ce ling the Ist of May, 1865, was over eight millions | 





of which over one million was invested in such secu- 
rities. It paid al] the taxes demanded except on the~ 
portion which was thus invested. Upon that it de 
clined to pay the tax. In. suit brought by the ¢om- 
monwealth to recover the same, the Supreme Judicial* 
Court of the State held that the tax was one on the” 
franchise of the company, and not on property, and 


therefore gave judgment for the commonwealth. The’ 


case being brought here, the judgment was aflfirmed.- 
In deciding the case this court said, referring to # sec” 
tion of the statute under which the tax was levied: 

* ‘Deposits,’ as the word is employed in that section, 

are the sums received by the institution from deposi- 

tors, without regard to the nature of the funds. They 

are not capital stock, in any sense, nor are they even 

‘investments,’ as the word is there used, which simply 

means the sums received, wholly irrespective of the 

disposition made of the same, or their market value.” 

And, speaking of the difference existing between taxes 

upon franchises and taxes upon property, it said: 

“Franchise taxes are levied directly by an act of the 

legislature, and the corporations are required to pay 

the amount into the State treasury. They differ from 

property taxes, as levied for State and municipal pur- 

poses in the basis prescribed for computing the 

amount, in the manner of asses-ment, and in the mode 
of collection.” * * * 

In Hamilton Co. v. Massachusetts, 6 Wall. 632, a 
statute of Massachusetts which required corpura'ions 
having a capital stock divided into shares to pay a tax 
of a certain percentage upon the excess of the market 
value of such stock over the value of its real estate and 
machinery was sustained as a statute imposing a fran- 
chise tax, notwithstanding a portion of the property 
which went to make the excess of the market value 
consisted of securities of the United States; this court, 
however, placing its decision upon the fact that, under 
the provisions of the Stateeconstiution, and the prac- 
tice under it, the tax had been so considered by the 
highest tribunal of the State. This decision goes much: 
further than is necessary to sustain the judgment of the 
Court of Appeals of New York in the present case. In. 
this case, we hold, as well upon general principles 
as upon the authority of the first two cases cited from 
6 Wall., that the tax for which the suitis brought is- 
not a tax on the capital stock or property of the com- 
pany but upon its corporate franchise, and is not,. 
therefore, subject to the objec'ion stated by counsel,. 
because a portion of its capital stock is invested in se-- 
curities of the United States. 


LANDLORD AND TENANT -— Parot Lease — 
STaTUTE OF Fravups.—Two recent cases have 
considered questions as to the effect of parol 
leases. In Talamo vy. Spitzmiller, 23 N. E. 
Rep. 980, decided by the New York Court of 
Appeals. it was held that a parol lease for 
more than one year is insufficient to vest any 
term whatever in the lessee, and when he 
goes into possession under it he becomes a 
tenant at will merely, subject to liability to 
pay at the rate of the stipulated rent, as and 
for use and occupation. In Jellett v. Rhode, 
45 N. W. Rep. 13, decided by the Supreme 
Court of Minnesota, it was held that a parol 
lease of real estate for the term of one year,, 
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to commence in futuro, is invalid, being an 
agreement which by its terms is not to be 
performed within one year from the making 
thereof. The New York court says: 


The plaintiff, not being a party to the lease, assumed 
no legal obligation to pay rent for the term, as a lease 
for more than one year, not in writing was void. 
2 Rev. St. 135, §§ 6, 8. The agreement between the 
parties, and under which the plaintiff entered into 
joint occupancy with the defendant, being void, gave 
to the plaintiff no right, and imposed upon the de- 
fendant no obligation, to permit him to go into or 
remain in possession of any portion of the house, and 
unless he became a yearly tenant his liability was for 
use and occupation for the time only which he occu- 
pied. Thomas v. Nelson, 69 N. Y. 118. The mere fact 
that a person goes into possession under a lease, void, 
because for a longer term than one year, does not 
ereate a yearly tenancy. If he remains in possession 
with the consent of the landlord for more than one 
year, under circumstances permitting the inference of 
his tenancy from year to year, the latter could treat 
him as such, and the tenant could not relieve himself 
from liability for rent upto the end of the current 
year; and the terms of the lease, void as to duration of 
term, would control in respect to the rent. Coudert 
v. Cobn, 118 N. Y.—, ante, 298. The parol agreement 
for five years was not effectual to create a tenancy for 
one year. Nor did the mere fact that the plaintiff 
went into possession have that effect. He remained 
in occupation a part of one year only, and the creation 
ofa tenancy fora year was dependent upon some- 
thing further. While it is not required thata new 
contract be made in express terms, there must be 
something from which it may be inferred,—something 
which tends to show that it is within the intention of 
the parties. The payment and receipt of an install- 
ment or aliquot part of the annual rent is evidence of 
such understanding, and goes in support of a yearly 
tenancy, and, without explanation to the contrary, it 
is controlling evidence for that purpose. Cox y. Bent, 
5 Bing. 185; Bishop v. Howard, 2 Barn. &C. 100; 
Braythwayte v. Hitchcock, 10 Mess. & W. 494; Mann 
v. Lovejoy, Ryan & M. 355; Thomas v. Packer, 1 Hurl. 
& N. 672; Doe v. Crago, 6 C. B. 90. 

While there may appear to have been some confusion 
in the cases in this State upon the subject, this doc- 
trine has been more recently recognized. Reeder v. 
Sayre, 70 N. Y. 184; Laughran v. Smith, 75 N. Y. 209. 
In the cases last cited the tenants had been in posses- 
sion more than a year when the question arose, but 
having gone into occupancy under an invalid lease, 
their yearly tenancy was held dependant upon a new 
contract, which might be implied from the payment 
and acceptance of rent, and, when once created, could 
be terminated by neither party, without the consent 
of the other, only at the end of a year. The contention, 
therefore, that by force of the original agreement be- 
tween the parties, aided by the fact that the plaintiff 
went into the possession with the consent of the de- 
fendant, is not alone sufficient to support an inference 
of the new contract requisite to create a yearly ten- 
ancy. The plaintiff paid no rent, nor while he was in 
possession was any request of or promise by him 
made to pay any. He simply went in under the 
original void agreement, and left within the year. 
There was no evidence to require the conclusion of the 
trial court that the plaintiff had assumed any relation 
to the premises which charged him with liability, 
other than for use and occupation, during the time he 








remained in possession. The defendant’s counsel, to 
support his proposition that the entry by the plaintiff 
with the consent of the defendant made hima yearly 
tenant, cites Craske v. Publishing Co., 17 Hun, 319, 
where it was remarked that a parol lease for a longer 
term than one year ‘“‘operated so as to create a tenancy 
from year toyear.’”? If that was intended by the 
learned justice as a suggestion that such a void lease 
operated as a demise for one year, it is not in harmony 
with the view of the court in Laughran y. Smith, 
supra. That remark in the Craske Case was not es- 
sential to the determination there made, as rent was in 
fact paid for a portion of the term; nor can it be as- 
sumed that it was intended to have the import sought 
to be given toit. It must be assumed, upon authority 
and reason, that a parol lease for more than one year 
is ineffectual to vest any term whateverin the lessee 
named, and that when he goes into possession under 
it, with the consent of the lessor, without any further 
agreement, he is a tenant at will merely, subject to 
liability to pay at the rate of the stipulated rent as for 
use and occupation. Barlow v. Wainwright, 22 Vt. 88. 
This may be converted into the yearly tenancy by a 
new contract, which may be implied from circum- 
stances, when they permit it. 


In the Minnesota case the court says: 


The agreement upon which this action is prosecuted 
is clearly within the language of § 6. By its terms the 
agreement was not to be performed within one year 
from its making. There is no reason why that section 
should not be deemed applicable to such a case as 
this, unless it is to be considered that the exception in 
§ 10, and the implied exception in § 12, of leases “‘for 
a term not exceeding one year,” or for @ period 
not longer than one vear are effectual to ex- 
clude from the operation of § 6, leases fora term of 
one year, to commence in futuro. The reasons which 
led to the enactment of that part of § 6, above referred 
to, are as applicable to parol agreements leasing land, 
not to be performed within one year, as in respect to 
any other kind of a contract. The result likely to fol- 
low from allowing sucha contract, the performance 
of which is to be long postponed, to rest in parol, 
without any written evidence showing the terms of 
the agreement, are ofthe same nature, and just as 
likely to occur, as in the case of any other contract. If 
amerely oral lease may be effectually made fora 
year to commence in futuro, it matters not how long 
the commencement of the term may be postponed. If 
such a case is not within the provision of § 6, then a 
lease may be thus made for a term to commence many 
years subsequent to the agreement. Such a case is so 
clearly within the plain, explicit language of § 6, and 
would so obviously involve the very evils to avoid 
which has been the well-undertsood purpose of this 
clause of the statute of frauds, that it should be con- 
strued as applicable, unless the other sections of the 
law very clearly manifest the intention to withdraw or 
exclude such cases from its operation. Such an in- 
tention is not manifest. Full effect may be given to 
the excepted cases in § 10, and to cases within the im- 
plied exception in § 12, consistently with the applica- 
bility of § 6 to parol leases for a term not.to be com- 
pleted within one year. “Leases for a term not 
exceeding one year,” or for a period not longer 
than one year may be made, if the term is to 
commence at once, and such a contract would not 
come within the terms of the statute as to agreements 
not to be performed within one year. We see no suf- 
ficient reason, either from the terms or arrangement 
of the statute, for excluding such cases as that be- 
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fore us from the operation of § 6. In this conclusion 
we are supported by the following authorities: Olt v. 
Lohnas, 19 Ill. 576; Wheeler v. Frankenthal, 78 Ill. 124; 
Wolf v. Dozer, 22 Kan. 436; Briar vy. Robertson, 19 
Mo. App. 66; Parker’s Adm’r v. Hollis, 50 Ala. 411; 
Atwood v. Norton, 31 Ga. 507; White v. Holland, 17 
Or. 3, 3 Pac. Rep. 578. See, also, Roberts v. Tennell, 
8 T. B. Mon. 247. 

The decisions upon the English statute of frauds 
(29 Car. II. ch. 3), have but little bearing upon the 
construction of our statute, for the reason that by that 
statute parol leases for a term not exceeding three 
years from the making thereof were authorized, and 
of course the provision in § 4, as to agreements not to 
be performed within one year, could not be applicable 
to such cases. The sameis true as to the statute of 
Indiana, in which State parol leases like that under 
consideration are held valid. In Young v. Dake,5 N. 
Y. 468, it was held, overruling Croswell v. Crane, 7 
Barb. 191, that such a lease was valid. The decision, 
however, was placed upon considerations which can- 
not be regarded under our statute. One of these 
considerations was the fact that in the revision of the 
statute the legislature eliminated from the clause of 
the statute of frauds, excepting leases foraterm not 
exceeding one year, the qualifying words, ‘‘from the 
making thereof,” which was regarded as disclosing an 
intention to allow such a term to commence in futuro. 
Again, it was considered that the statutory provision 
as to contracts which by their terms were not to be 
performed within one year was not applicable to con- 
tracts relating to leases of or interests in real estate, 
for the reason that the former provision was em- 
braced in title 2 of the statute, entitled “‘Of fraudulent 
conveyances and contracts, relative to goods, chattels, 
and things in action,” while the provisions in which 
parol leases of real estate were authorized are found 
in title 1, relating to “Fraudulent conveyances and 
contracts relaiive to lands.’? This reason forthe de- 
cision in Young vy. Dake is not available under our 
statute since the Revision of 1866, in which all of 
the provisions under consideration are embraced in 
one title, denominated “Statute of Frauds.’”? In 
Michigan and Wisconsin the statutes in this particular 
have been arranged and entitled as in New Yorh, and 
in those States Young v. Dake has been followed, or 
cited with approval. 


ConsTITUTIONAL LAW—PEDDLER’s LICENSE 
—InTERSTATE ComMERCE. — The Supreme 
Court of Georgia, in Wrought Iron Range 
Co. v. Johnson, 11S. E. Rep. 233, yields an 
apparently grudging assent to the decisions 
of the United States Supreme Court on the 
subject of the constitutionality of State license 
laws, as interfering with interstate commerce. 
The Georgia court holds that one whose voca- 
tion is to go from place to place with a sample 
stove carried upon a wagon, exhibit the 
sample, and procure orders, which his em- 
ployer afterwards fills by delivering through 
other agents the stoves so ordered, is a ped- 
dler, within the meaning of the Code of 
Georgia. But, though a peddler, if heis a 
citizen and resident of Virginia, and the 





orders he solicits and procures are for stoves 
belonging to a Missouri corporation, which 
the latter holds in Missouri, and keeps there 
until they are thus ordered, he is protected 
by the constitution of the United States, as 
lately construed by the supreme court, against 
the provisions of the Code requiring a license 
to peddle, and declaring a forfeiture for not 
procuring such license. Bleckley, C. J., who 
delivered the opinion, evidently does not like 
the medicine he feels compelled to take. He 
says: 

The next question relates to the invalidity of the 
execution as against Lee, the person who actually 
itinerated, and exhibited a sample stove, for the pur- 
pose of obtaining orders in behalf of the corporation 
for stoves manufactured in the State of Missouri, and 
to be forwarded from thence to this State in filling 
orders so obtained. Leeisa citizen and resident of 
Virginia, and plies his vocation in Georgia to obtain 
orders for goods manufactured in Missouri, and not 
brought within this State until after ordered through 
him by purchasers, or those desiring to purchase. As 
he carries his sample stove from place to place upon a 
wagon drawn by mules, and exhibits the same asa 
means of trading, or inducing others to trade, he is 
doubtless a peddler, within the true sense and mean- 
ing of the Code. Section 1631 reads as follows: “‘Every 
peddler or itinerant trader, by sample or otherwise, 
must apply tothe ordinary of each county where he 
may desire totrade for. a license, which shall be 
granted to him onthe terms said ordinary have or 
may impose. They are authorized to impose such tax 
as they may deem advisable, to be used for county 
purposes. The license extends only to the limits of 
the county.” Section 1635 requires a license for every 
wagon or other vehicle employed or used in vending 
such goods, wares, or merchandise. Section 533 is as 
follows: “If any person, except a disabled soldier of 
this State, peddles, without first obtaining such 
license, in counties where the ordinaries take no 
action regulating peddling, he forfeits to the county 
one hundred dollars for the first act of peddling, and 
for each month thereafter twenty-five dollars more.” 
We should consider these provisions decisive of the 
case as to Lee, could they be held constitutional in 
their application to him, and the business in which he 
isengaged. But this cannot be held consistently with 
the decisions of the Supreme Court of the United 
States in Robbing v. Taxing Dist., 120 U. S. 489, 7 Sup. 
Ct. Rep. 592, and Asher v. Texas, 128 U.S. 129, 9 Sup. 
Ct. Rep. 1. These cases rule that statutes of Tennessee 
and Texas, not more obnoxious than our own to the 
interstate commerce clause of the constitution of the 
United States, are void, for their conflict with that 
constitution, in so far as they extend to soliciting 
orders, and making sales, by and for non-residents of 
the State within which the business required to be 
licensed is transacted. After full examination, we 
can have no doubt that these decisions apply to the 
present case, and control it. This being so, the matter 
admits of no further discussion at our hands. After 
the State has yielded to the federal army, it can very 
well afford to yield to the federaljudiciary. Our sister 
States, Alabama and Louisiana have done so. State vy. 
Agee, 83 Ala. 110. 3 South. Rep. 856; Hardward Co. v 
McGuire, 39 La. Ann. 848,2 South. Rep. 592. The 
doctrine of co-equality and co-ordination between th 
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Supreme Court of Georgia and the Supreme Court of 
the United States, so vigorously announced by Ben- 
ning, J., in Padelford v. Savannah, 14 Ga. 439, regarded 
now from a practical stand- point, seems visionary. Its 
application to this or any like case would be a jarring 
discord in the harmony of the law. Moreover, any 
attempt to apply it effectively would be no less vain 
than discordant. When we know with certainty that 
a question arising under the constitution of the United 
States has been definitely decided by the supreme 
court of that govcrnment, it is our duty to accept the 
decision, for the time being, as correct, whether it 
coincides with our own opinion or not. Any failure 
of due subordination on our own part would be a 
breach, rather than the administration, of law. 


The distinction between this case and that 
of Hynes v. Briggs, 41 Fed. Rep. 468, de- 
cided by United States Circuit Judge Cald- 
well, should be noted. In the latter case the 
peddler was engaged in selling ranges pre- 
viously shipped into the State and stored, 
and the court, while recognizing the general 
doctrine, as enunciated in the Georgia case, 
held that when goods are sent from one State 
to another for sale they become a part of the 
general property of the State into which they 
introduced, and amenable to its laws, and 
one selling cannot avoid the payment of 
a license or tax upon constitutional grounds. 
The recent case of Commonwealth vy. Gard- 
ner, 19 Atl. Rep. 550, decided by the Su- 
preme Court of Pennsylvania, should be 
studied in this connection. It was there 
held that the application of a statute, prohib- 
iting ‘‘peddling,’’ to citizens of another 
State, employed on a salary by a manufac- 
turing company located in another State, to 
sell small articles from house to house, is not 
an interference with interstate commerce. 


ATTORNEY AND CLIENT — Erroneous Ap- 
vicE.—A case of interest to practitioners, in- 
volving the liability of an attorney for erro- 
neous advice given to the client, is Citizens’ 
Loan, Fund & Sav. Association v. Friedley, 
23 N. E. Rep. 1075, decided by the Supreme 
Court of Indiana. It appears that before 
the Supreme Court of Indiana had decided 
that a mortgage executed by husband and 
wife on land held by them as tenants by en- 
tireties is void as to both of them, an attor- 
ney advised his client that such a mortgage 
was good. It was held not such a mistake as 
would render the attorney responsible. 
Mitchell, C. J., says: 

It is insisted that the complaint shows that the as- 
sociation sustained loss in consequence of the ignorance, 


carelessness, or unskillfulness of its attorney, and that 
the latter, with his sureties, must therefore respond to 





it in damages for the amountlost. No neglect or want 
of skill appears, except that the attorney was mistaken 
as to the law applicable to the state of the title of the 
borrower, and its availability as a security for the loan. 
Attorneys are very properly held to the same rule of 
liability for want of professional skill and diligence in 
practice, and for erroneous or negligent advice to those 
who employ them, as are physician and surgeons, and 
other persons who hold themselves out to the world as 
professing skill and qualification in their respective 
trades or professions. Waugh vy. Shunk, 20 Pa. St. 130. 
The practice of law is not merely an art. Itisascience 
which demands from all who engage in it, without det- 
riment to the public, special qualifications, which can 
only be attained by careful preliminary study and 
training, and by constant and unremitting investiga- 
tion and research. But, asthe law is not an exact 
science there is no attainable degree of skill or excel- 
lence at which all differences of opinion or doubts in 
respect to questions of law are removed from the 
minds of lawyers and judges. Absolute ceriainty is 
not always possible. “That part of the profession,” 
said Lord MANSFIELD, in Pitt. v. Yalden, 4 Burrows, 
2060, “‘which is carried on by attorneys, is liberal and 
reputable, as wellas useful tothe public, when they 
conduct themselves with honor and integrity; and they 
ought to be protected where they act to the best of 
their skill and knowlodge. But every man is liable to 
error; and Ishould be very sorry that it should be 
taken for granted that an attorney is answerable for 
every error or mistake, and to be punished for it by be- 
ing charged with the debt which he has been employed 
to recover for his client.”” Watson v. Muirhead, 57 Pa. 
St. 161; Mortgage Co. v. Henderson, 111 Ind. 24, 34, 12 
N. E. Rep. 88. An attorney who undertakes the man- 
agement of business committed to his charge thereby 
impliedly represents that he possesses the skill, and 
that he will exhibit the diligence, ordinarily possessed 
and employed by well-informed members of his pro- 
fession in the conduct of business such as he has un- 
dertaken. He will be liable if his client’s interests 
suffer on account of his failure to understand and ap- 
ply those rules and principles of law that are well es- 
tablished and clearly defined in the elementary books, 
or which have been declaredin adjudged cases that 
have been reported, and published a sufficient length 
of time to have become known to those who exercise 
reasonable diligence in keeping pace with the lit- 
erature of the profession. Hillegass v. Bender, 78 
Ind. 225, and cases cited; Pennington v. Yell, 11 Ark. 
212; Goodman v. Walker. 30 Ala. 482; Weeks, Attys, 
§§ 284-289; Fenaille v. Coudert, 44 N. J. Law, 286; 
Gambert v. Hart, 44 Cal. 553. Thus, it has been said: 
“An attorney is liable for the consequences of his ig- 
norance or non-observance of the rules of practice of 
the court he practices in,—for the want of care in the 
preparation of a cause for trial; while, on the other 
hand, he is not answerable for an errorin judgment 
upon points of new occurrance, or of nice or doubtful 
construction.” Chit. Cont. 482; Godefroy v. Dalton, 
6 Bing. 460; Dearborn y. Dearborn, 15 Mass. 316. It 
is his own fault, however, if he understakes without 
knowing what he needs only to use dilligence to find 
out, or applies less than the occasion requires. A 
lawyer is without excuse who is ignorant of the o1- 
dinary settled rules of pleading and pracfice, and of 
the statutes and published decisions in his own State; 
but he is not to be charged with negligence when he ac- 
cepts as a correct exposition of the law a decision of 
the Supreme Courtof his own State; nor can he be 


held liable fora mistake in reference toa matter in 
which members of the profession possessed of reason- 
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able skill and knowledge may differ as to the jaw, until 
it has been settled in the courts, nor if heis mistaken 
in a point of law on which reasonable doubt may been- 
tertained by well-informed lawyers. Marsh v. Whit- 
more, 21 Wall. 178; Kemp v. Burt. 1 Nev. & M. 262. 
Now, while it is quite true that section 5119, Rev. St. 
1881, which took effect September 19, 1881, prohibited 
a married woman from entering into any contract of 
suretyship, and declared all such contracts yoid as to 
her, and while it had been thoroughly settled’ that a 
married woman who had joined in a mortgage of her 
separate property to secure the debt of her husband 
was to be regarded as his surety (Leary v. Shaffer, 79 
Ind. 467), it had never been held, prior to the 23d day 
of January, 1884, when the judgment in Dodge v. 
Kinzy, 101 Ind. 102, was pronounced, that a mortgage 
executed by a husband and wife on lands held by them 
as tenants by entireties was void as to both of them. 
It cannot fairly be said, therefore, that, before the de- 
cision in Dodge v. Kinzy, supra, was made and pro- 
mulgated, so as to have become known by those rea- 
sonably diligent in the profession, it was such a mis- 
take to advise that a husband and wife might secure a 
debt of the former on his estate in lands held by him- 
self as tenants by the entireties as could only have re- 
sulted from the want of ordinary knowledze and skill, 
or from the failure to exercise reasonable care and 
caution. The error must be regarded as one into 
which any reasonably careful and prudent lawyer 
might have fallen, and therefore one for which the at- 


torney was not liable. 


SOME DISPUTED QUESTIONS IN MAN- 
DAMUS. 











I 


1. Isthe Writ Confined to Public Rights? 
—It has been often decided, that the 
writ of mandamus is never issued, except 
in the cases of public persons or officers, and 
to compel the performance of public duties. 
Other courts have expressed the same idea by 
different phraseology. The writ lies, only for 
the enforcement of public duties enjoined by 
law,” only where there is a plain dereliction of 
duty by public officers,’ only when the party 
required to act occupies some official or quasi- 
official position,* only to enforce official duty 
imposed by statute,° regularly only in cases 
relating to the public and the government, 
only where a public trust or official duty is 


13 Stephens |Nisi Prius 2291, 2292; R. v. London 
Assur. Co., 5B. & Ald. 901; American R. F. Co. v. 
Haven, 101 Mass. 406; R. v. Bank of England, 2B. & 
Ald. 620; R. v. Clear, 4 B. & C. 901; R. v. Stafford, 3 T. 
R. 646. 

2 Chumasero v. Potts, 2 Mont. 242. 

3 State v. Commrs. of Shelby Co., 36 Ohio St. 326. 

4 State v. Tolle, 71 Mo. 645. 

5 Bank of State v. Harrison, 66 Ga. 696. 


involved,’ or only to compel the performance 
of duties imposed by law.* It is issued to an 
inferior tribunal, corporation, board or per- 
son to compel the performance of an act, 
which the law specially enjoins as a duty, re- 
sulting from an office, trust or station.’ 

Notwithstanding these decisions, it is not 
clear that the writ is confined to public officers, 
or to public affairs. Lord Mansfield is cred- 
ited with being the judge who developed 
this writ into one of great usefulness.” Pri6ér 
to his chief justiceship the writ had been 
used principally, if not entirely, to enforce 
restitution to public offices, and it is always 
designated in the older abridgements and re- 
ports as ‘‘the writ of restitution.’’” He acted 
on the principle, that where there is a wrong 
there should be aremedy, and decided that 
where there isa right to execute an office, 
perform a service, or exercise a franchise, 
and a person is kept out of possession or 

ispossessed of such right, the writ of man- 
Jace should issue to assist such person, as 

a matter of justice, and as a matter of public 
policy to preserve peace, order and good gov- 
ernment.” A chaplain was kept out of his 
chapel by one of his parishoners. There were 
lands attached to the chapel, which belonged 
to the chaplain by right of his function. The 
court held that the chaplain was entitled to 
the writ to restore him to his chaplaincy. This 
was a private right, and the principal reasons 
operating on the court seemed to be, that 
otherwise he was remediless, it being very 
doubtful whether under the circumstances of 
the case, he could bring an action of trespass, 
or of ejectment.” In a subsequent case 
Lord Mansfield restored a dissenting clergy- 
man to his pulpit, who had certain emolu- 
ments attached to his position or function. 
The court inclined to the opinion, that since 
the act of toleration dissenters and their re- 
ligious worship should have the assistance of 
the law, probably because such protection 
was extended to the State—church. In this 
opinion it was not considered necessary that 

1 Parrott v. City of Bridgeport, 44 Conn. 180. 

8 Bailey v. Oviatt, 46 Vt. 627. 

9 State v. Gracey, 11 Nev. 223; People v. Insp. State 
Prison, 4 Mich. 187; Fremont v. Crippen, 10 Cal. 211; 
Smalley v. Yates, 36 Kan. 519; Zn re Woffenden, 1 
Ariz. 237; Boggs v. Chicago, etc. R. R., 54 Iowa, 435. 

10 People v. Steele, 2 Barb. 397. 


ll Tapping on Mandamus 3. 
12 Rex v. Barker, 3 Burr. 1265. 





6 Bacon’s Ab. title “*Mand.”’ 





‘3 Rex v. Blooer, 2 Burr. 1048. 
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the functions should be a matter of public 
concern or attended with profit; but if such 
questions were involved in the case, the inu- 
ducement would be greater for the court to 
act. In another case a few years later a 
dissenting clergyman was restored to his pul- 
pit. Whether there were any emoluments in 
this case does not appear, the note thereof 
being very brief. In fact as is well known, 
the phraseology of the decisions rendered at 
this period and at an earlier date cannot be 
relied on, since they were often transcribed 
by the reporters from memory, or from the 
notes on the papers, and an examination 
shows that the various reporters often differ 
in their reports of the same case as to the 
statements of the judges. The later decis- 
ions seem inclined to limit the writ to public 
affairs. The writ has often been issued to 
ecclesiastical officers, such as bishops, but 
they were by law recognized as State officers, 
and were called on to perform duties imposed 
on them by law. The books show a number 
of cases where the writ was issued to officers 
of schools, but so far as the writer has been 
able to ascertain, such schools were corpora- 
tions created by letters patent from the crown. 
Corporations are considered to be subject to 
this writ, because the courts have such super- 
visory jurisdiction over them to see that they 
act agreeably to the end of their institution, 
and that the king’s charters are properly ob- 
served. Lord Mansfield said, that the pub- 
lic interest would not be scrupulously weighed, 
and a number of cases are mentioned in the 
text-books, as being illustrations of that state- 
ment. These cases, however, seem to refer 
to corporate rights, and even in such cases it 
was necessary to show some public interest, 
because at one time the English courts refused 
to issue the writ in the case of trading cor- 
porations, unless there was some public inter- 
est involved in the case.” This position, 
however, they have long since abandoned.® 
In the case of private charities, the writ has 
on some occasions been denied, and on other 
occasions granted.” On the other hand the 

14 Rex v. Barker, supra. 

15 Rex v. Jotham, 3 T. R. 575. 

16 R. v. Askew., 4 Burr. 2186. 

17 R. v. Bank of England, 2 B. & Ald. 620. 

18 Dacosta v. Russia Co., 2 Str. 783; Rex. v. Turkey 
Co., 2 Burr. 999; King v. St. Katherine’s D. Co., 4 B. 
& Ald. 360. 


19 Ex parte Trustees Rugby Charity, 9 D. & R. 214; 
R. v. Abrahams, 4 Q. B. 157. 








writ has been refused for an office not found 
in the books and not judicially known.” 

In the American courts there are but few 
cases to be found, where the writ has been 
applied for, for a function, dissociated from 
a public right, a public office or a corpora- 
tion. The courts often quote with approval 
Lord Mansfield’s ruling on the subject in Rex 
v. Barker, but, since the States have gener- 
ally accepted the common law as it existed 
at the time of the first settlements in this 
country, such rulings made 150 years later 
are, of course, not binding. The common 
law relative to mandamus, as adopted in this 
country, was very vague and ill-defined, and 
in the absence of statutory definitions the 
courts have been compelled to establish the 
principles governing the issuance of this writ, 
and to a great extent they have followed the 
rulings of Lord Mansfield. 

In Maryland, in 1799, a minister applied for 
the writ against the elders of his congre- 
gation. The real estate of the church was 
held in trust. By contract with the elders he 
agreed to preach to the congregation, and the 
elders contracted to furnish him with a house 
and a certain stipend annually. The court 
held that he was dispossessed of a function, 
carrying with it temporal rights, and that re- 
ligion was a matter of public concern, and 
the writ was issued.” . In the same State, in 
1805, a priest sought the writ against members 
of a certain congregation, to which he had 
been assigned by the bishop, who kept him 
out of the place and its functions. It does not 
appear, whether there were any emoluments at- 
tached to the position, nor whether the church 
was a corporation. The peremptory writ was 
issued because the return was adjudged in- 
sufficient in its statements.” In Delaware, in 
1855, a preacher applied for the writ against 
the parties who held the church property in 
trust, alleging that they would not allow him 
to accupy the pulpit of the church and preach 
to the congregation, which he was entitled to 
do under the laws of that religious denomina- 
tion. The writ was refused, because it did 
not appear that there were any emoluments 
or compensation of any kind attached to the 
position or function of a preacher in charge 
of the church in question.” In Massachusetts, 

2 Anon., 2 Chit. 253. 

21 Runkel v. Winemiller, 4 Harris & McH. 429. 


22 Brosius v. Reuter, 1 Harr. & Johns. 551. 
23 Union Church y. Sanders, 1 Houst. 100. 
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in 1829, a man applied fora mandamus tv 
compel the parish clerk to give him a certifi- 
cate of his having joined that parish. He 
wished to file the certificate with the clerk of 
the religious society, to which he had prev- 
iously belonged, as evidence of his having left 
that society. The court refused the writ, re- 
marking that an action was then pending, in 
which the same questions might be tried, and 
a determination on that summary process 
might affect the rights of persons, who had 
no opportunity to be heard.* In the same 
volume is a case, decided at the next term, 
which is no doubt the case referred to. From 
that decision it appears, that parishes were 
then State affairs, and taxes were collected to 
pay the minister, and that parochial business 
could be conducted by town officers and in 
the usual course of municipal proceedings.* 
Of course, then, the parish clerk was a public 
officer. A careful examination of the Amer- 
ican cases have failed to show the writer any 
other cases, where the writ has been issued, 
except against pubiic officers, corporations, or 
those who in their business had assumed pub- 
lic duties, which were subject to regulation by 
law. It is true, that many decisions quote with 
approval Lord Mansfield’s ruling, that those 
unlawfully dispossessed of a function should 
be restored by mandamus, and many cases 
are referred to as sustaining that ruling, yet 
an examinatlon will show that the cases them- 
selves have all related to corporations. From 
the numerous decisions requiring the writ to 
be confined to public officers and public af- 
fairs, the writer does not think it would now 
be issued, except in Maryland and Delaware, 
merely to restore a person to a function, 
though pecuniary emoluments were attached 
thereto. 

Railroads are considered as quasi-public 
corporations, having been endowed with the 
right of eminent domain in condemning land 
for their uses, and are, of course, subject to 
this writ. The English courts have refused 
to issue this writ against them to compel them 
to extend equal facilities to all who pay their 
charges, asserting that there was adequate 
compensation by an action for damages.” In 


2% Oakes v. Hill, 8 Pick. 47. 
2% Ashby v. Wellington, 8 Pick. 524. 
% Ex parte Robins, 3 Jur. 103. 








America such action is not considered an ad- 
equate remedy. Mandamus lies to make a 
railroad treat all shippers alike,” and, where 
it is in the habit of delivering grain at some 
elevators, to make it deliver it to all eleya- 
tors,”* and to comply with the provisions of its 
charter, as to finish its track to the terminus 
specified in its charter and run cars thereon,” 
though it has contracted with another com- 
mon carrier not to do so.* 

When a Business Assumes a Public Nature. 
—tThe facilities for the rapid transaction of 
business have of late years greatly increased, 
while the agencies establised for the instan- 
taneous communication of the transactions of 
all the world have made it essential for all 
trades to have equal facilities for receiving 
the news and for shipping or receiving goods. 
If common carriers, either of news or of 
goods, could refuse to serve all parties alike, 
they could ruin any trader’s business, or could 
establish monopolies. A suit for damages 
would not re-establish a ruined trade, the 
customers whereof had been turned to rival 
operators. So American courts have not 
hesitated to grant the writ of mandamus 
against any party, who having assumed pub- 
lic duties endeavored to be partial in the per- 
formance of such duties and attempted to give 
one party an advantage over another. 

The courts have decided that property be- 
comes clothed with a public interest, when 
used in a manner to make it of public conse- 
quence and to affect the community at large. 
When, therefore, one devotes his property to 
a use in which the public has an interest, he 
in effect grants to the public an interest in 
that use, and must submit to be controlled 
by the public for the common good to the ex- 
tent of the interest he has thus created. He 
may withdraw his grant by discontinuing the 
use; but as long as he maintains the use, he 
must submit to the control." This isa de- 
parture from the old principle, and, of course, 
was very much assailed,” but is now too firmly 
established to be overthrown. Most of the 
cases which have arisen under this construc- 


27 State v. Delaware, etc. R. R., 48 N. J. Law. 55. 

% Chicago, etc. R. R. v. People, 56 Ill. 365. 

29 People v. Rome, etc. R. R., 103 N. Y. 95. 

30 State v. Hartford, etc. R. R. 29 Conn. 538. 

31 Munn V. Illinois, 94 U. S. 126. 

% Dissenting opinions in Munn v. Illinois, supra, 
and People v. Budd, and People v. Walsh, decided by 
N. Y. Ct. App. Oct. 8, 1889. 
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tion of law have been cases of injunction or 
prosecutions for violations of law. The writ 
has been issued frequently in the case of tel- 
ephones, for the courts will apply the same 
rule to all new agencies that may arise for 
carrying on commerce, which become public 
by the nature of their functions.® The rela- 
tions which the telephone has assumed toward 
the public make it a common carrier of news, a 
common carrier in the sense in which the tel- 
egraph is a common carrier, and impose on it 
certain well-defined obligations of a public 
character. All its instruments and property 
used in its business are legally devoted to a 
a public use. As such common carrier it can 
show no preference, and must furnish the same 
conveniences to all persons, who offer to pay 
its charges. In case of failure so to do, a 
mandamus will issue to compel it to do its 
duty, even though contrary to the provisions 
of a contract made with the owners of the 
telephone patent. A common carrier cannot 
make a contract relieving himself from the 
duty imposed by law of serving all alike® 
These decisions were in no sense based on the 
fact, that the respondents were corporations, 
but on the nature of the duties assumed, and 
in a similar case the writ would run to an in- 
dividual.” A board of trade had conducted 
its business for long series of years-so as to 
create a standard market for agricultural 
products, and acting in concert and in com- 
bination with the telegraph companies had 
built up a great system for the instantaneous 
and continuons indication of the market and 
its fluctuations, until the public and all deal- 
ers in such products had conformed their 
business to the system, and could no longer 
carry on their business if they were denied 
the use of such reports. The court held, 
that the board of trade was not compelled to 
continue the system, but if it did so, it must 
extend to all applying therefor the benefits 
thereof upon the same terms.” 

The theory adopted in Munn v. LIllinois, 


%3 Pensacola Tel. Co. v. Western U. T. Co., 96 U.S. 
1; Telegraph Co. v. Texas, 105 U. S. 460. 

34 Hock-tt v. State, 105 Ind. 250; Chesapeake, etc. Co. 
v. Balt. & O. T. Co., 66 Md. 399; State v. Nebraska 
Telephone Co., 17 Neb. 126; Bell T. Co. v. Com., Sup. 
Ct. Pa. April 19, 1886. 

% State v. Bell Telephone Co., 36 Ohio St. 296; State 
vy. Bell Telephone Co., 23 Fed. Rep. 539. 

% Chesapeake, etc. Co. v. Balt. & UO. T. Co., 66 Md. 
399. 

87 Stock Exchanze v. Board of Trade, 127 III, 153. 





supra, was, that when persons assumed in their 
business certain relations toward the public, 
such business might be regulated by law. Who 
is to decide when such relations have been 
assumed? The court mentioned a number of 
instances of legal regulation of various kinds 
of business. The inference from the decis- 
ions is, that the regulation by the legislature 
establishes the fact, that such business has 
become of a public nature. The court in its 
opinion mentions ferries, wharves, mills, 
bridges, roads, tavern-keepers, common car- 
riers, hackmen and bakers. This writ being 
a proper remedy to enforce obedience to law 
in the case of public duties, we may expect to 
see it more extensively used in the future. We 
see na objection to sucha liberal use of the 
writ. A speedy remedy is never objectiona- 
ble, provided no rights are thereby sacrificed. 
In England now the writ can be prayed for 
at the institution of any civil suit, except 
ejectment and replevin, and, if a proper case 
is established, it is granted. However, the 
the legislature itself has the control of the 
matter in its own hands. It can determine 
what occupations are of a public nature and 
in what cases this writ may issue. 
St. Louis. S. S. Merrit. 


38 Act of 17 and 18 Vict. ch. 125, § 68. 








MASTER AND SERVANT — NEGLIGENCE OF 
MASTER — CONTRIBUTORY NEGLIGENCE— 
SIGNAL POSTS. 


JOHNSON V. ST. PAUL, M. & M. RY. CO. 





Supreme Court of Minnesota, Feb. 27, 1890. 


1. It is the duty of a railway company to place its 
structures and signal posts ata reasonably safe dis- 
tance from its tracks so as not to be dangerous to 
brakemen and other operatives upon the trains, or to 
warn them of such dangers, if they exist. The em- 
ployees are not presumed to assume the risk of such 
perils, in the absence of notice. 

2. Plaintiff’s intestate, who had been employed for 
about two weeks in its yard, where were numerous 
tracks and constantly moving trains, was killed by 
coming in contact with a signal post while ascending 
the outside ladder of a box-car. The post was four 
feet from the rail. There was evidence tending to 
show that the post was too near the cars to be prac- 
tically safe for operatives, unless aware of the danger. 
Held that, upon the evidence, the question of defend- 
ant’s negligence in locating and maintaining the post 
was for the jury, and also that the court was not war- 
ranted in holding, as a matter of law, that the deceased 
was guilty of contributory negligence is not observing 
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that the post was so near the cars as to be dangerous, 
and in not appreciating and avoiding the danger. But 
the evidence is held not so clearly to preponderate in 
favor of the verdict as to warrant a reversal of the 
order of the trial court granting a new trial. 


VANDERBURGH, J.: The general propositions 
of law applicable to this case are that a railruad 
company is bound to place signal posts or other 
structures used in connection with itsroad, or the 
operation thereof, ata reasonably safe distance 
from the track, so as not to be dangerous to brake- 
men or other employees who work on its trains; 
but if, for any reason, it is found necessary to 
erect or place such structures so close asto be 
hazardous to its employees, it isin such case its 
duty to warn them of the danger, so that they 
may understand the nature of the risks to which 
they are to be subjected, and may govern them- 
selves accordingly; and, in the absence of such 
notice, they have a right toassume that the com- 
pany has performed its duty in thisrespect. They 
are presumed to have knowledge of the ordinary 
perils of the employment, but not of special or 
extra hazards, such as may arise from the unsafe 
proximity of signal posts, bridges, etc., of the 
presence of which they have not been informed, 
or of the dangers incident to which they have not 
learned. If, in case of an accident to an employee, 
the master’s failure to perform his duty in these 
respects is clearly established,—that is to say, if 
such structures obviously so near the track as to 
be dangerous, or if, on the other hand, they are 
shown to be so far removed as to make it apparent 
that employees or operatives can discharge their 
duties in the exercise of ordinary prudence, with 
reasonable safety, or if it is clear that the plaint- 
iff has negligently exposed himself to danger, or 
knew, or in the exercise of ordinary prudence 
ought to have known and avoided it,—in all such 
cases the question of negligence, or the exercise 
of reasonable care on the part of either or both 
parties, will be for the court; otherwise it will 
be for the jury. These propositions are so gene 
erally accepted that they hardly need to be 
referred to. The chief difficulty lies in their 
application to the facts of particular cases. 

In the case at bar plaintiff’s interstate was em- 
ployed as a switchman in defendant’s yard at St. 
Paul near the Union depot, where there is a great 
number of tracks, over which numerous trains 
from different lines enter and depart from the 
depot. The defendant has constructed, and for 
several years has operated, at that place, a system 
of interlocking switches, worked in connection 
with semaphores orsignal posts, of which there 
are 30 in its yard. The deceased, while discharg- 
ing his duty, was in the act of climbing up or 


down the side ladder of a box-car on a moving | 


train, when it was drawn past one of these signal 
posts, which struck his body, and he was knocked 
down and killed. The post in question was 8 
inches square, and situated between. the tracks 
which were distant from each other 14 feet from 
center to center, and was distant 4 feet each way 





from the rails. Allowing for the space occupied 
by the roof and ladder, the witnesses are not 
agreed as to the exact distance between the car 
and the post, but there is evidence in the case 
tending to prove that it was too close to moving 
trains to be safe for employees, unless they exer- 
cised care to avoid it while the trains were pas- 
sing by it. There is also evidence tending to 
prove with reasonable certainty that it was neces- 
sary to maintain a signal post of some kind at or 
near that point, for the protection of moving 
trains, and in order to conduct the business safely 
and successfully. The location, size, proximity 
of the post to the cars, the character of the duties 
of the deceased, the nature and extent of defend- 
ant’s business, are also shown by the evidence; 
and, from all the circumstances disclosed by it, we 
think the question whether the defendant used 
reasonable care and diligence, within the rule 
stated as respects the safety of its employees was 
for the jury. There is no evidence that he was 
warned or notified of the peculiar hazard to 
which he might be exposed from the situation of 
the signal post. But he had been employed there 
for two weeks or more, and had occasion to pass 
it many times a day, and it was an object so 
prominent and so essential in the service in which 
he was engaged that his attention must have been 
frequently drawn to it. Weare not prepared to 
say, however, that this is conclusive evidence 
that he was negligent, or that he knew, or should 
have known, if he used ordinary prudence, the 
danger of such an accident. His labors were 
onerous, his duties were necessarily pressing and 
absorbing, while engaged in his employment; 
and, while he must have known of the existence 
and location of this post, he may not have known 
from mere observation or unless his attention had 
in some way been specially called to it (situated 
as it was in the center between the tracks), that it 
was near enough to the cars to be dangerous, but 
might be misled unless he had made actual meas- 
urement or calculation. It may be observed also 
that his attention would more likely be called to 
the movable signal extending out from the 
post then to the post itself. In the absence 
of anything to excite special apprehension of 
danger from such cause, he might also assume 
that the defendant had exercised due care in the 
location of the post. Whalen v. Railroad Co., 16 
Ill. App. 323, and cases. We do not, therefore, 
consider that the fact that he had worked in the 
yard for the time mentioned, notwithstanding he 
was bound to exercise care and diligence com- 
mensurate with the generally dangerous charac- 
ter of his business, was, as a matter of law, con- 
clusive that he was negligent, nor do we under- 
take to say that he was not. But here wasa 
variety of facts and circumstances to be consid- 
ered and weighed, and the case was one which, in 
our judgment, was properly submitted to the 
jury. The trial court granted the motion fora 
new trial on the ground that the verdict was not 
justified by the evidence. Upon the state of the 
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record this will not be held to be an abuse of its 
discretion, and, in conformity with the well-es- 
tablished practice of this court in such cases, the 
order will not therefore be reversed, though the 
trial court went further, and was also of the opin- 
ion that the deceased was shown to be guilty of 
contributory negligence. Order affirmed. 


NorTe.—As to the Duties of the Railway Company. 
Itis the duty of the railway company to furnish its 
servants reasonably safe materials and structures, and 
a safe place in which to work.! And the greater the 
peril and the risk of the employment, the greater 
must be the care of the master in providing for the 
safety of his servants.2 The master is bound to warn 
the servant of unusual, peculiar and extraneous 
dangers.’ But the master is not required to give par- 
ticular instructions to guard against such dangers as 
are evidently obvious, though unusual.4 When an 
employee continues to work with machinery rendered 
unusually dangerous, because defective or out of re- 
pair, under a promise of repair, the employer will be 
liable for injuries occasioned by reason of such de- 
fects; otherwise, however, when no complaint is made 
and no promise to repair.6 The railway company’s 
duty of care, as to the construction of its line, renders 
it liable to its servants for injuries caused by the loca- 
tion in dangerous proximity to its line of any structure 
over which it may rightfully exercise exclusive con- 
trol.6 Butin the following cases such obstructions 
have been held risks of the business.? 


Of the Assumption of the Risk by the Servant.— 
The servant takes upon himself those risks, and only 
those, that are usually incident to the employment. 


1 Railway Co. v. Swett, 45 Ill. 201; Ill. Cent. Ry. Co. v. 
Welch, 52 Ill. 183; Drymella v. Thompson, 26 Minn. 40; 
Coombs v. N. B. Cordage Co., 102 Mass. 572; Plank v. Ry. 
Co., 9 N. E. Rep. 608. 

2 Hough v. Ry. Co., 100 U. 8S. 217; Railway Co. v. Ross, 
5 Sup. Ct. Rep. 184; Cayzer v. Taylor, 10 Gray, 274. 

3 Wood on Master and Servant, § 354; Pinceon Rail- 
roads, pp. 367,376; Wharton on Neg. § 206; Railway Co. 
v. Fitzpatrick, 31 Ohio St. Rep. 487; Craver v. Christian, 
36 Minn. 414; Strahlendorf.v. Rosenthal, 30 Wis. 675; 
McGowan v. La Plata M. & S. Co., 9 Fed. Rep. 861; Baxter 
v. Roberts, 44 Cal. 187; Walsh v. Peete Valve Co., 110 
Mass. 23; Hough v. Railway Co., 100 U. 8. 213. 

4 Costello v. Judson, 10 Reporter, 786; Haycroft v. Ry. 
Co., 2 Hun. 489, 64 N. Y. 686; Thurber v. Ry. Co., 60 N. Y. 
326; Sullivan v. India Mfg.{Co., 113 Mass. 396; Shear. & 
Red. Neg. §§ 49, 50. 

5 Way v. Ry. Co., 40 Iowa, 341; Greenleaf v. Ry. Co., 29 
Iowa, 14; Shear. & Red. Neg. § 99. 

6 Patterson’s Railway Accident Law, 307; Beach 
Contrib. Neg. § 134; 1 Shear. & Red. Neg. (4th Ed.) § 198 
et seqg., note and citations; Ry. Co. v. Rowan, 23 Am & 
Eng. R. R. Cases, 390; 22 Am. & Eng. R. R. Cases, 545, and 
cases cited ; Robl v. Ry. Co., 35 Minn. 84; Ry. Co. v. John- 
son, 4 N. E. Rep. 381-3; Scanlon v. Railway, 18 N. E. Rep. 
209; Railway Co. v. Irwin, 16 Pac. Rep. 146; Railway Co. 
v. Wright,7 N. E. Rep. 583; Ferrenv. Ry. Co.,9 N. E. 
Rep. 608; Pidcock v. Ry. Co., 19 Pac. Rep. 191; Dorsey v. 
Phillips, etc., 42 Wis. 583. 

7Gibson v. Ry. Co., 63 N. Y. 449; Illick v. Ry. Co. 
(Mich.), 35 N. W. Rep. 708; Goff’s Admr. v. R. R. Co. 
(Va.), 36 Fed. Rep. 299; Lovejoy v. Ry. Co., 125 Mass. 79; 
Clark’s Admr. v. Ry. Co., 28 Minn. 128; Davis v. Ry. Co., 
28 Am. & Eng. R. R. Cas. 440; Brown v.R. R., 28 N. W. 
Rep. (Iowa), 487; Wilson v. R. RB. (Ala.), 4 South. Rep. 
701. 

8 Thompson v. Ry. Co., 14 Fed. Rep. 564; Woodworth 
v. Ry. Co., 18 Fed. Qep. 282; Snow v. Ry. Co., 8 Allen, 441. 








But the servant assumes those unusual risks of which 
he has knowledge, or which might bave come to his 
knowledge in the exercise of reasonable diligence.!° 
But when the servant is not engaged to work with the 
dangerous machinery this rule does not apply.!! The 
servant assumes the risk of those dangers that are 
open and obvious to the senses, when the risk is ob- 
vious on inspection of the thing itself;!2 and he is 
presumed to be familiar with the law of gravitation 
and to assume the risk of such dargers as result there- 
from.!3 [tis not enough that the servant know or 
ought to have known the actual character and con- 
dition of the defective instrumentalities furnished for 
his use. He must also have understood, or by the ex- 
ercise of ordinary intelligence ought to have under- 
stood, the risks to which he is exposed by their use. 
A servant may know of a defect without knowing that 
the defect rendered the thing dangerous.’ An em- 
ployee of a railroad company, assisting in the running 
ofits trains,is not required to know whether the 
road has been safely and properly constructed; nor is 
herequired to know of all defects and obstructions 
that may exist on the road over which he runs. The 
servant enters the service in the faith that the master 
has done its duty.5 A brakeman does not assume the 
risk caused by the dangerous proximity ofa signal 
post unless he knows the danger.!6 In an action 
growing out of the death of defendant’s servant 
through exposure, while in defendant’s serviee, toa 
danger not commonly connected with the employment, 
knowledge of such danger is not to be presumed in 
proof of contributory negligence, but must be brought 
home to the deceased.!’ It is not negligence on the 
part of the servant notto be onthe lookout for an 
obstruction near the track, of which he knew nothing. 
Waiver or acquiescence can be based only on knowl- 
edge, and the servant is not charged with the exercise 
of any care in this respect until he knows what the 
master has done. He cannot be required to be on the 
lookout for what he is under no obligation to antici- 


9 Gibson v. Ry. Co., 63 N. Y. 449; Buzzell v. Mfg. Co., 48 
Me. 113; Baylor v. Ry. Co., 40N. J. Law, 23; Ry. Co. v. 
Stricke, 51 Md. 47; Duitt v. Railroad, 50 Mo. 302; Smith 
v. Ry. Co.,-69 Mo, 32; Illick v. Ry. Co. (Mich.), 35 N. W. 
Rep. 708; Goff’s Admr. v. Ry. Co. (Va.), 36 Fed. Rep. 299; 
Lovejoy v. Ry. Co., 125 Mass. 79; Clark’s Admr. v. R. R., 
28 Minn. 128; Davis v.R R., 28 Am. & Eng. R. R. Cases, 

; Brown v. R. R., 28 N. W. Rep. (Iowa), 487. 

10 Moran v. Harris (Iowa), 19 N, W. Rep. 278; Dorsey 
v. Phillips, etc., 42 Wis. 583; Walsh v. R. R. Co., 27 Minn. 
367. 

ll Moran v. Harris (Iowa), 19 N. W. Rep. 278. 

12 Berger v. Railway Co., 38N.W. Rep. (Minn.), 814; 
Walsh v. Ry. Co., 27 Minn. 367; Kelly v. B. & O. R. R. Co., 
11 Atl. Rep. (Pa.), 639; Ry. Co. v. Smithson, 45 Mich. 212; 
1Am. & Eng. R. R. Cases, 101; Toleda, etc. Ry. Co. v. 
Black, 88 Ill. 112. 

13 Walsh v. Ry. Co., 27 Minn. 367; Thompson v. Ry. Co., 
14 Fed. Rep. 564. 

14 Clark v. Ry. Co., 28 Minn. 128; Russeli v. Ry. Co., 32 
Minn. 240; Craver v. Christian, 36 Minn. 413; Woutilla v. 
Duluth L. C., 37 Minn. 409; Plank v. Ry. Co., 60 N. Y. 607; 
Snow Vv. Ry. Co., 8 Allen, 441; Stoddard v. Ry. Co., 65 Mo. 
514; Ry. Co. v. Johnson, 4 N. E. Rep. 381. 

15 Ry. Co. v. Irwin, 16 Pac. Rep. 146; Dorsey v. Phillips, 
etc. 42 Wis. 583; Gibson v. Ry. Co.,2 Am. Rep. 500; Snow 
v. Ry. Co., 8 Allen, 441; Ry. Co. v. Sweet, 45 Ill. 197. 

16 Scanlon v. Ry. Co. (Mass.), 18 N. E. Rep. 209; Pidcock 
v. Ry. Co., 19 Pac. Rep. 191. 

17 Rummell vy. Dillworth, etc., 2 Atl. Rep. 355; Smith v. 
Peninsular Car Works, 27 N. W. Rep. 662; Dorsey v. 
Phillips, etc., 42 Wis. 583; Swoboda v. Ward, 40 Mich., 
420; Nadan v. White River L. Co. (Wis.),43N. W. Rep. 
1135. 
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pate. He must have become aware of the negligence 
of the master before he is required to be on the look- 
out to avoid it.'8 The Supreme Court of the United 
States has laid down an exception to the rule that the 
servant takes upon himself the natural and ordinary 
risks and perils incident to the performance of such 
services in the following language: “‘One, and perhaps 
the most important, of these exceptions arises from 
the obligation of the master not to expose the servant 
to perils or hazards against which he may be guarded 
by proper diligence on the part of the master. To 
that end the master is bound to observe all the care 
which prudence and the exigency of the situation re- 
quire in providing the servant with machinery or 
other instrumentalities adequately safe for the use of 
the latter.’!9 This doctrine has been applied by the 
Supreme Court of Indiana to a low-bridge case,” and 
by the Supreme Court of Texas in the case of a water- 
tank too close tothe track.2! And the following cases 
are to the same effect.” 

As to its Being a Question for the Jury.—Where 
there is any doubt whether the employee was ac- 
quainted with the risk, the determination of the 
question is necessarily for the jury.23 And whether 
the facts be disputed or undisputed, if different minds 
may honestly draw different conclusions from them, 
the case is properly left to the jury.4 

RICHARD K, BONEY. 


18 Kearns v. Ry. Co., 66 Iowa, 599; Railway Co. v. Rus- 
sell, 91 Ill. 299; Railway Co. v. Johnson, 4 N. E. Rep. 381; 
Geis’ Case, 31 Md. 357; Lewis’ Case, 38 Md. 588. 

19 Hough v. Railway Co., 100 U. 8. 213. 

2B. & O. R. R. Co. v. Rowan, 104 Ind. 88. 

21 Ry. Co. v. Oram, 49 Tex. 341. 

22 Sweet v. Ry. Co., 45 Ill. 197; Railway Co. v. Russell, 
91 Ill. 298; Dorsey v. Phillips, etc., 42 Wis. 583; Plank v. 
Ry. Co., 60 N. Y. 607. 

23 Wharton on Neg. § 217; Cooley on Torts, 661, and 
cases cited; Rummell v. Dilworth, 111 Pa. St. 343-351, 2 
Atl. Rep. 355, 363; Huddliston v. Lowell Mach. Shops, 106 
Mass. 282; Coombs v. N. B. Cordage Co., 102 Mass. 572; 
Robl v. Ry. Co., 35 Minn. 84; Thompson v. Ry. Co., 14 
Fed. Rep. 564; Nadan v. White River L. Co. (Wis.), 43 N. 
W. Rep. 1137. 

24 Ry. Co. v. Stout, 17 Wall. 657, 664, 665; Miller v. Ry. 
Co., 12 Fed. Rep. 600; Franklin v. Ry. Co., 37 Minn. 409; 
Ry. Co, v. Fitzpatrick, 31 Ohio St. 479. 








JETSAM AND FLOTSAM. 





DEATH OF JUDGE DRUMMOND.—The death is an- 
nounced of Judge Thomas Drummond, who for so 
many years occupied with distinction the bench of the 
Federal Court at Chicago. The proceedings at the 
memorial meeting of the Chicago bar presided over by 
Judge Gresham, an account of which we find in the 
Chicago Legal News, shows in what esteem and re- 
spect the dead judge was held by the bar, and the pub- 
lic. Bornin 1809, he lived to the ripe old age of 81 years. 
In 1850 he was appointed U. 8S. district judge by Presi- 
dent Taylor, succeeding Judge Nathaniel Pope. In 
1869 he was promoted to the bench of the Circuit Court, 
retiring therefrom in 1884. In the thirty-four years, 
service as a federal judge he won the respect and ad- 
miration of all who came in contact with him. Of him 
Judge Gresham said: 

“No judge ever possessed toa greater degree than 
did Judge Drummond the esteem and confidence of 
the bar andthepublic. His vigorous intellect was well- 





disciplined in early life and he was an accomplished 
scholar anda profound judge. His logical and well- 
stored mind operated readily and accurately and his 
opinions were terse and never obscure. 

He did much for American jurisprudence; his fame 
will endure and his virtuous life and eminent career 
will be pointed to in the future as bright examples for 
imitation. While absolutely impartial and fearless on 
the bench, he was nevertheless considerate and merci- 
ful. He loved justice and abhored fraud and oppres- 
sion. His conclusions were not hastily formed nor 
easily shaken. Broad and tolerant himself, he had lit- 
tle patience with narrowness and intolerance in others, 
and he was free from envy and sorbid selfishness. He 
was intensely patriotic, a sincere believer in popular 
government, and he detested demagogues and trick- 
sters.” 

Judge Blodgett spoke feelingly as follows: 

On this occasion little is necessary to enumerate his 
sterling qualities, for this community knows him well. 
Forty years ago he received his commission. For thirty 
years he filled the position of district judge as none 
other could fill it. The law of the district courts had 
at that time been little discussed, and in his decisions 
of western land titles, he formulated the laws on that 
subject, of the Northwest. All old lawyers know how 
he labored and succeeded in grappling these questions 
of land titles in military grants. With admiralty law 
it was the same. When congress, by act of 1848, at- 
tempted to clothe district courts with jurisdiction in 
this branch of the law, he saw far beyond and knew 
that wherever there was navigable water there was the 
jurisdiction of the United States district courts. Later 
on he grasped the law in railroad and telegram prob- 
lems, and now it has come to pass that his decisions 
are quoted not only here, but in England, and he has 
become a pioneer authority. He was always suave, 
gentle and kind, and at the same time firm. And so, 
without stain on his name,without question having been 
raised on his decision, he had gone on deciding prop- 
erty questions involving millions. He has finally, after 
being a leading figure among us for many years, passed 
from us. He made crooked paths of law straight. 
Now we have gathered here to drop a tear on his grave. 
Isay now, sirs, better than wreaths of laurel or gar- 
lands of flowers are the words of respect from friends 
whose thoughts, too deep for utterance recognize the 
fruition of his life.” 


ALABAMA STATE BAR ASSOCIATION.—It is,we know, 
rather late in the day to notice a meeting of a bar as- 
sociation, which took place almost a year ago, but 
since the receipt a few weeks ago, of the pamphlet 
containing the report of the proceedings, we have, 
through the pressure of regular duties been debarred 
the pleasure of reading whatthe Alabama bar had to 
say at its last meeting. We confess to a very great in- 
terest in the proceedings of the different bar associa- 
tions, and firmly believe that the interchange of views 
and the development of ideas incident to them are of 
practical value in more ways than one. It pleases us 
to note that the Alabama bar association, if one may 
judge from the reports of its officers, and the number 
and apparent enthusiasm of its members, is second to 
none in the spirit which should possess such organiza- 
tions and in the prosperity attending them. The ad- 
dress of Mr. Milton Humes, the president of the asso- 
ciation is a concise and yet comprehensive statement 
of the recent changes in the statutory laws of the dif- 
ferent States. Mr. Amos E. Goodhue talked of what 
a sarcastic layman would probably call a “dead sub- 
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ject,” viz.: “The Ideal Lawyer.” Earthy practition- 
ers would do well to make a study of the picture 
painted by him. Mr. A. T. Loudon made some good 
suggestions for reform, most of which had reference 
to local practice. The address of Chief Justice George 
W. Stone was an able and earnest plea in behalf of a 
simplification of jndicial machinery, and in one sense 
might be considered an argument in behalf of codificc- 
tion, at least of civil practice and precedure. The of- 
ficers of the association, are: President, Thos. H. 
Watts, Sr.; Secretary and Treasurer, Alex. Troy, 
Montgomery, Alabama. 








RECENT PUBLICATIONS. 





A TREATISE ON THE LAW OF RECORD OF TITLES OF 
REAL AND PERSONAL PROPERTY, With appendix, 
giving the statutory provisions of the several States 
relating thereto, and approved forms for acknowl- 
edgmentsineach State. By Britain R. Webb, author 
of “A Treatise on the Texas Commercial Law,” etc., 
St. Louis, Mo. The Gilbert Book Co., 1890 


This is a branch of the subject of conveyancing and 
of deeds which has never before, in this country at 
least, been presented in a separate treatise, but we 
know of no reason why it should not be. The subject 
of records as affecting the title to real and personal 
property is one of great importance and is increasing 
in that regard, with the increase of alienation of prop- 
erty. 

We have something of an acquaintance with Mr. 
Webb, the author of this book, and are prepared to 
believe that he is capable of producing an accurate and 
valuable treatise upon this subject, which has been a 
study with him for some years. The book treats of the 
history and general principles of registration, of the 
instruments entitled to record, of acknowledgment of 
deeds, of proof of deeds by witnesses, of the time, 
place and other incidents of record, of the effect of the 
record, of actual notice, and of the rights of creditors 
and subsequent purchasers as affected by the record. 
The book contains almost eight hundred pages, nearly 
half of which is however devoted to the statutory pro- 
visions of the several States on the subject of registra- 
tion, and with forms for acknowledgment of deeds. 

The text of the work is illustrated with copious cita- 
tions of authority, and we have no doubt it will be 
found valuable to the real estate lawyer and convey- 
ancer. 





Books RECEIVED. 


RIGHTS, REMEDIES AND PRACTICE at Law, 1n Equity 
and under the Codes. A Treatise on American Law 
in Civil Causes, with a Digest of Illustrative Cases. 
By John D. Lawson, Author of Works on Pre- 
sumptive Evidence, Expert Evidence, Carriers, 
Usages and Customs, Defenses to Crimes, etc. In 
seven volumes. Vols. 4 and 5. San Francisco: 
Bancroft-Whitney Co. 
Booksellers. 1 


Law Publishers and Law 


A Hanpv Book OF THE TARIFF ON IMPORTS INTO 
THE UNITED STATES, the Free List and the Bond 
and Warehouse System now in force, with Notes 
of Judicial Decisions and Decisions of the Secre- 
tary of the Treasury. By George Huntington 
Adams, of the New York Bar. New York. Baker, 
b> aa & Co. Law Publishers, 66 Nassau St. 


THE RIGHTS OF MINORITY STOCKHOLDERS, and 
what legislation, if any, is needed for their protec- 








tion. By Eugene D. Hawkins, of the New York 
Bar. Post Graduate Prize Essay, 1889, awarded 
the Prize of $250, by the New York State Bar As- 
sociation, Jan. 22, 1890. Albany, N. Y. Weed, 
Parsons & Co. Printers. 1890. 


= ee Law Times, Winnipeg, Manitoba. May, 








HUMORS OF THE LAW. 


——_— 


One Mrs. Ottendorfer has large feet, 
According to Judge Andrews’ pedal views, 
For he informs us from the judgment scat, 
The city of New York “stood in her shoes.” 
(Kosmack v. The Mayor, 116 N. Y. 367.) 
(Albany Law Journal.) 





If A makes artificial teeth for Mrs. B, 
And B well knowing it, does not forbid the set, 
As matter of estoppel, it is plain to see, 
It “‘does not lie in his mouth” to deny the debt. 
(Gilman v. Andrus, 28 Vt. 241.) 
(Ibid.) 





A PRISONER who had been convicted at least a dozen 
times, was placed at the bar. 

‘Your Honor, I should like to have my case continued 
for a week; my lawyer is ill.” 

“But you were captured with you hand in this gen- 
tleman’s pocket. What can your counsel say in your 
defense?” 

“Precisely so, your Honor; thatis what I am cu- 
rious to know.”— The Green Bag. 
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1. ADMINISTRATION— Sales by Executor.— Where the 
deed of an executor and other papers in the record re- 
cite a license from the probate court to sell testator’s 
land for payment of debts and administration expenses, 
the deed will not, after the lapse of ten years, be de- 
clared void because the license itself does not appear of 
record. The license is not required to be recorded, and 
How. St. Mich. § 6076, makes such deed prima facie evi- 
dence after ten years of the regularity of the proceed- 
ings leading to the sale —Zgan v. Grece, Mich., 45 N. W. 
Rep. 74. 

2. ADMINISTRATOR—Appointment.—The fact that an 
applicant for letters of administration “offered” to di- 
vide commissions with a relative of deceased if the lat- 
ter would allow him to procure the appointment and 
that he knew the applicant was not a resident of the 
county and failed to soinform the court, is not suffi- 
cient to maintain an action toset aside the appoint- 
ment on the ground of fraud.—In re Grifith’s Est., Cal., 
23 Pac. Rep 528. 

3. ADMIRALTY—Seaman—Sickness.— The failure of a 
freighting vessel to provide a physician or nurse fora 
sick sailor during a voyage is no neglect of the duty 
owed to the seaman by the ship-owner.— The Wensley- 
dale, U. 8. D. C. (N. Y.), 41 Fed. Rep. 602. 

4. ADMIRALTY—Collision.—When two steam-ships are 
on crossing courses, the vessel having the other on her 
port hand is not in fault for keeping her wheel steady, 
and is not in fault for slackening her speed, when her 
whistles are not answered, and the approaching ves- 
sel is seen to be swinging as though to cross her bow.— 
The Waverly, U. S. D. C. (N. Y.), 41 Fed. Rep. 607. 

5. APPEAL—Supersedeas.—Where, after notice to and 
a hearing of respondent, the supreme court permits the 
appellant to file a bond staying proceedings on a judg- 
ment pending an appeal from both judgment and an 
order denying a new trial, the dismissal of the appeal 
from the order does not justify the respondent in issu- 
ing execution on the judgment, though the proceedings 
on appellant’s application for leave to file the stay-bond 
may not haye been strictly regular,and though respond- 
ent may not have known of the making ofthe order 
permitting the bond to be filed.— Romine v. Cralile, Cai., 
23 Pac. Rep. 525. 

6. APPEAL—Bill of Exceptions — Documents. — The 
stenographer’s report or oral testimony, though pleaded 
in court,is not ‘a written instrument,” or “documentary 
evidence,” within the meaning of Rev. St. Ind. 1881, § 
626, providing that it shall not be necessary to copy,‘‘a 
written instrument or any documentary evidence,” into 
a bill of exceptions, but it shall be sufficient to refer to 
such evidence by the words “here insert.’’— Patterson v. 
Churchman, Ind., 23 N. E. Rep. 1082. 

7. ASSIGNMENT—Action by Assignee.—The assignee of 
two creditors of a common debtor may unite both 
claims in one bill under Code Ala. § 3544, permitting 
simple contract creditors to proceed in equity to sub- 
ject property of the debtor, fraudulently conveyed, to 
their claims.— Ruse v. Bromberg, Ala.,7 South. Rep. 384. 

8. ATTACHMEMT.—Under Civil Code Ky. § 194, subsec. 
2, authorizing an attachment on the ground that the 
debtor has no property inthe State subject to the ex- 
ecution, or not enough to Satisfy the plaintiff’s demand, 
and the collection thereof will be endangered by delay 
in obtaining judgment,” an attachment will not lie un- 
less it be alleged and shown, not only that the prop- 
erty is not sufficient to satisfy the demand, but also 
that the collection would be endangered by delay.— 
Dunn’s Trustee v. NcAlpin, Ky., 13 8. W. Rep. 368. 

9. BANKS AND BankiING—Checks.— Presentation of a 
check to the bank and notice of non-payment is not 
necessary when the drawer has no funds on deposit for 
its payment atthetime when it should be presented, 
or having funds, withdraws them, or where, by agree 
ment of the parties the check is not to be presented.— 
Culcer v. Marks, Ind., 23 N. E. Rep. 1086. ~ 

10. BANKS—Collateral—Negligence.—W here a bank re- 
ceives from a cystomer bonds and other securities as 
c lateral security for loans and discounts, the bank is 





not a gratuitous bailee,is liable for the want of ordi 
nary and reasonable care in the custody of such securi- 
ties, which lability continues until the securities are 
redelivered to the owner. — Ouderkirk v. Central Nat. 
Bank, N. Y., 23 N. E. Rep. 875. 

11. BankKs—Collateral Security.—A banking corpora- 
tion organized under the laws of the United States can 
take an assignment of the money due and to be- 
come due from a city of the second class, on a contract 
for paving a street, from the contractors to secure 
an existing bona fide indebtedness by the contract to the 
bank.—First Nat. Bank v. City of Ottawa, Kan., 23. Pac. 
Rep. 485. 

12. BANKRUPTCY — Fraudnient Conveyance .— An as- 
signee in bankruptcy, under the general bankrupt act 
of 1867, was entitled to bring an action in the State 
courts to set aside fraudulant conveyances made by the 
bankrubt. Such an action involves no federal question. 
Itis an action in rem, and its object is to reach the 
property fraudulently disposed of, and apply it to the 
satisfaction of the depts of the bankrupt, and properly 
belongs to that class of actions in which service by 
publication may be made upon non resident defend- 
ants.—Lane v. Innes, Minn., 45 N. W. Rep. 4. 

13. BENEVOLENT SoCIETIES—Mandamus.— Where the 
constitution of a charitable corporation reserves toa 
member expelled by the board of trustees the right to 
appeal to the members of the corporation at a corpo- 
rate meeting, mandamus will not issue in favor of an ex- 
pelled member who has taken no appeal from the ac- 
tion of the board, though the order of expulsion may be 
contrary to law and void.—Screwmen’s Ben. Ass'n v. Ben- 
son, Tex., 13 8. W. Rep. 379. 

14. CARRIERS—Connecting Lines.—A court of equity 
has no power, either at common law or under the in: 
terstate commerce act, to compel a railroad company 
to enter into a contract with another company fora 
joint through routing of freight and passengers.—Little 
Rock, etc. R. Co. v. St. Louis, etc. Ry. Co.,U. 8. 0. C. (Ark.) 
41 Fed. Rep. 559. 

15. CARRIERS OF GooDs—Bills of Lading.—The act of 
the general assembly of the State of Arkansas ap- 
proved February 27, 1885, was not intended to give valid- 
ity to stipulations in bills of lading which are the result 
of fraud or mistake.— Baird v. St. Louis, etc. Ry. Co., U. 8. 
C. ©. (Ark.), 41 Fed. Rep. 592. 

16. CONSTITUTIONAL LAW — Legislative Powers. — 
Schools.—Under Const. Ind. art. 8,§1, making it the 
duty of the legislature “to provide by law for a genera 
and uniform system of common schools,” the establish 
ment of a standard of text-books, and the regulating o 
the method in which they shall be obtained and dis- 
tributed, is within the power of the legislature, and not 
a matter of local government.—State v. Haworth, Ind., 
23 N. E. Rep. 946. 


17. CONSTITUTIONAL LAW — Taxation. — An act ap 
proved February 14, 1890, entitled “An act authorizing 
counties to issue bonds to procure seed grain for needy 
farmers resident therein,’ examined, and held to be 
valid, and not an abuse of legislative powers, in that it 
authorizes the issue of bonds, and taxation for a public 
purpose: Held, further, that the act is not an infringe- 
ment of section 185 of the State constitution, in this; 
that it is a measure intended for the “necessary sup- 
port of the poor.” —State v. Nelson County, N. Dak., 45 N. 
W. Rep. 33. 

18. ConTRAcTS—Puplic Policy.—J and M entered into 
a partnership for the construction of a railroad, and in 
their own names, and in the names of their clerks, as 
stockholders, formed a railroad corporation the capital 
stock of which was te be used and controlled by J and 
M to accompilsh the ends of thepartnership. The cor- 
poration then issued its bonds, and executed a deed of 
trust on its franchise and property to secure them. 
Afterwards the corporation, under the direction of J 
and M, entered into a contract with the partnership by 
which the latter agreed to construct the road, and the 
corporation agreed, to givethe partnership therefor al} 
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the bonds, stock, donations of land, subscriptions, and 
subsidies that might come into its possession: Held, 
that the contract was contrary to public policy and 
void.—Jackson v. McLean’s Ex’rs. Mo., 13 8. W. Rep. 393. 

19. CONTRACT—Loss of Profits—In an action for loss of 
profits through defendants’ breach of contract to fur- 
nish a stated quantity of logs to be sawed at plaintiff's 
mill, for which plaintiff was to receive three dollars per 
thousand feet for merchantable lumber and two dollars 
per thousand feet for culls, evidence as to the percent- 
age of logs that would run to culls, as to the number 
of days it would have taken plaintiff to saw the logs, 
and as to the daily expense of the mill, furnishes suffi- 
cient data to estimate plaintiff's damage without re- 
sorting to speculation or conjecture. — Leanord v. 
Beaudry, Mich., 45 N. W. Rep. 66. 

20. ConTracT— Actions. — Though a contract witha 
city to construct a sewer provides that the work shall 
be done to the satisfaction of the board of public works, 
the contractor, in an action against the city for its re- 
fusal to permit him to perform part ofthe work, need 
not show a compliance with this provision; the action 
not being for work under the contract.—Markey v. City 
of Milwaukee, Wis., 45. N. W. Rep. 28. ; 

21. CONTRACT—Maintenance.—Furnishing support and 
maintenance to a near relative will be presumed to 
have been done gratuitously, however valuable it may 
have been, and that such presumption can only be over- 
come by proof that there was some contract or under- 
standing between the parties that compensation was 
to be made therefor. Proof of an express contract or 
agreement is not essential,but it may be shown from the 
circumstances of the case that it was the understand- 
ing of the parties that payment in some form was in- 
tended and expected.— Wilkes v. Cornelius, Oreg., 23 Pac. 
Rep. 473. 


22. ConTRACTS—Interpretation. — A provision in con- 
tract for the sale of land that it should not be “‘assign- 
able or negotiable,” and that the purchase money 
should be payable to the vendor, and “only to him, 
and none other,” is not violated by the vendor assign- 
ing the contract as collateral security, as the only effect 
of such provision was to prevent the title to the chose 
in action from passing to another so as to preclude de- 
fendants from asserting any equity or defense that 
might arise between the original parties. — Butler v. 
Gage, Colo., 23 Pac. Rep. 462. 

23. CORPORATIONS—Stockholders.— Where a corpora- 
tion organized under Gen. St. Ky. ch. 56, has by its 
charter the power to increase its capital stock, its 
stockholders, who have acquiesced in such an increase 
and received the stock issued thereupon, when sued by 
a creditor of the corporation for the amount unpaid on 
such stock, are estopped to say that the increase was 
invalid because it was not published and recorded as 
required by §§ 5, and 6, of the above chapter. — Stantz v. 
Handley, U. 8. C. C. (Tenn.), 41 Fed. Rep. 531. 

24. CORPORATIONS — Right to Sue. — Act Tex. April 2, 
1887, § 1, requires a foreign corporation, desiring to do 
business in the State, to file an application with the 
secretary of the State, containing, among other things, 
a stipulation that the permit to be issued, without 
whith no business can be transacted in the State, shall 
be subject to all the provisions ofthe act. Section 3 
provides that, when such corporation, isin any man- 
ner sued in the courts of the State,on removal of the 
cause for any reason to a federal court, the permit 
shall be forfeited: Held, that the statute is void, since it 
makes the permit conditional on the surrender by the 
corporation of a privilege secured to it by the consti- 
tution and laws of the United States. — Texas Land, etc. 
Co. v. Worsham, Tex., 13 8. W. Rep. 384. 


25. COUNTIES — Boards of Health. — It is the duty of 
county commissioners, under the act of June 7, 1889, 
which “provides for the appointment of county boards 
of health in and for the several counties,” etc., to cause 
ataxto be assessed and levied, not to exceedin any 
year one mill on the dollar,to defray the expenses of 





the board of health of the county, when proper request 
is made for that purpose by said board. — State v. Rose, 
Fla., 7 South. Rep. 370. 

26. COUNTY COMMISSIONERS—Claims.— Where a board 
of county commissioners, upon the advice of able and 
competent attorneys at law, allow certain claims, which 
are not strictly legal charges against the county, their 
official action in so doing will not render them liable to 
the charge of corruption or forfeiture of office, if the al- 
lowances were honestly made. — State v. Scates, Kan., 23 
Pac. Rep. 497. 

27. CouRTs—Judge de Facto. — If the office has been 
lawfully established, and a person exercises the func- 
tions thereof by color of right, but whose election or 
appointment thereto is illegal, his official acts therein 
cannot be successfully attacked in collateral proceed- 
ings, but in all such proceedings will be held valid 
and binding until the officer is ousted by the judgment 
of a court in a direct proceeding to try his title to the 
office.—In re Burke, Wis., 45 N. W. Rep. 24. 

28. CRIMINAL LAW— Formor Jeopardy. — Where there 
has been trial for an offense, and a verdict of guilty, 
and on motion of the defendant the court arrests the 
judgment, or grants a new trial, such defendant has not 
been in the jeopardy which forbids a second trial, 
whether upon the same indictment or anew one. The 
jeopardy ceased upon the arrest, or grant of a new 
trial; there being no right of appeal for the prosecution 
in this State.— Gibson v. State, Fla.,7 South. Rep. 376. 

29. CRIMINAL Law—Former Conviction.—One who has 
been convicted, before a justice of the peace, of an 
aggravated assault, and fined and imprisoned therefor, 
cannot afterwards be tried on an indictment for assault 
with intent to kill for the same offense, under Const. 
Ark. art. 2, § 8.—State v. Smith, Ark., 138. W. Rep. 391. 

30. CRIMINAL Law— Attempt to Rape. — To warrant a 
conviction for an assault with an intent a commit a 
rape,the evidence must show beyond a reasonable 
doubt that the accused not only intended to have 
sexual intercourse with the prosecutrix, but that he 
intended to use whatever force might be necessary to 
overcome her resistance, and accomplish his object. — 
Skinner v. State, Neb., 45 N. W. Rep. 53. 

31. CRIMINAL Law — Incest. — In an indictment for 
incest committed by defendant with his daughter, it 
was immaterial by what name the daughter was or is 
now called, if her identity is established as the daughter 
of defendant. — Mathis v. Commonwealth, Ky.,13 8. W. 
Rep. 360. 

82. CRIMINAL LAaw— Homicide. — A party has not the 
right to arm himself, and seek his adversary, and pro- 
voke a quarrel or difficulty with him, and take ad- 
vantage of it, and justify the killing of such party on 
the ground that he acted in self-defense. — State v. 
Hawkins, Oreg., 23 Pac. Rep. 475. 


33. CRIMINAL PRACTICE — Vacation.— An information 
filed by the prosecuting attorney of a criminal court of 
record of Lake county, in the office of its clerk in vaca- 
tion, does not authorize the clerk to issue a warrant for 
the arrest of the person so accused of crime, nor do 
such proceedings give the judge of that court power to 
fix the bail for the per3on arrested on a warrant thus 
issued ; and a person so held by the sheriffis deprived 
of his liberty without due process of law, and is en- 
titled to be discharged on habeas corpus. — Sims v. State, 
Fla., 7 South. Rep. 374. 

34. CURTESY—Liability for Debts. — F devised certain 
land to J in fee, subject to the defeasance that,if she 
should die without leaving lawful issue, or the decend- 
ants of sucli issue, the land should be sold, and the 
proceeds divided between certain charities. J having 
married, defendant had one child by him, which died 
in infancy. Afterwards J died, having no other chil- 
dren: Held, that defendant had an estate by curtesy in 
the land.— Webb v. Trustees, Ky., 138. W. Rep. 362. 

35. DEED—Wife.—In order to convey the wifo’s right 
of dower and homestead, her name must appear in the 
body of the conveyance as one of the grantors; and the 
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mere signing and acknowledging of the instrument by 
her will not operate to convey her interest in the prop- 
erty.— Measels v. Martin, Ky., 13 8. W. Rep. 359. 

36. DEED—Delivery.—The production of a deed by the 
grantee from his own custody, accompanied by proof 
of declarations by the grantor that she intended the 
grantee to have the premises conveyed thereby, and 
by evidence that the deed was drawn by ascrivener 
pursuant to the grantor’s directions, and that after its 
execution the grantee paid taxes, rented, repaired, and 
exercised control over the property, justifies a finding 
that the deed had been delivered.—Strough v. Wilder, N. 
Y., 28 N. E. Rep. 1057. 

87. DEED OF MARRIED WOMAN.—A conveyance of land 
by a married woman to her husband, without consider- 
ation, it not appearing that her disabilities of coverture 
were in any way removed, or that she ratified the con- 
veyance afterwards, will be canceled. — Graham v. 
Struwe, Tex., 13 8S. W. Rep. 381. 

38. DIVORCE — Service by Publication. — In a divorce 
case, where an affidavit is filed stating that the resi 
dence of the defendant is unknown to the plaintiff, and 
cannot be ascertained by any means withia the control 
ofthe plaintiff, and such affidavit is filed in lieu of 
sending a copy of the petition and a copy of the publi 
cation notice to the defendant, itis not necessary that 
the affidavit should be filed within three days next 
after the date of the first publication.—Larimer v. Knoyle, 
Kan , 23 Pac. Rep. 487. 

39. EMINENT DoMAIN—Prohibition.—A writ of prohibi 
tion will not lie to prevent the circuit court of the city 
of St. Louis from entertaining proceedings for the con- 
demnation of property on the ground that it had no 
jurisdiction over the special class of property involved 
in the proceedings.— State v. Valliant, Mo., 138. W. Rep. 
398. 

40. EMINENT DOMAIN — Benefits. — The admission of 
evidence as to the benefits to defendant by the location 
ofarailroad on his land, and an instruction thereon, 
though error, isnot prejudicial, where the jury finds 
that there are no benefits.—San Jose, etc. R. Co. v. Mayne, 
Cal., 23 Pac. Rep. 522. 

41. EMINENT DOMAIN—Procedure. — The appointment 
of commissioners to appraise damage to real estate 
taken for railroad purposes (Rev. St. Wis. § 1825),is a 
special proceeding, not an. action: and findings of fact 
and conclusions of law by the court are not essential to 
the validity of the order, under Rev. St. § 2862, requiring 
such findings and conclusions when an action is tried 
by the court without a jury.— Gill v. Milwaukee, etc. R. 
Co., Wis., 45 N. W. Rep. 23. 

42. EMINENT DOMAIN—Evidence.—Plaintiff’s farm, was 
in one inclosure, but the land taken for the right of way 
for defendant’s railroad was allingan an eighty-acre 
subdivision of the same, and that subdivision alone 
was named inthe bond for appealfrom the award of 
the commissioners condemning the land: Held, that 
evidence showing the damages tothe entire farm is 
competent.—Chicogo, etc. R. Co. v. Brunson, Kan., 23 Pac. 
Rep. 495. 

43. EMINENT DOMAIN — Compensation. — When the 
entry of a pre-emption claimant has been suspended, 
and proceedings to condemn a right of way through 
the land for a railroad have been instituted, the claim 
of the railway company for a continuance of the latter 
proceedings pending the determination of the suspened 
entry by the department ofthe general land-office ap- 
peals strongly to the discretion of the court. —Colorado 
M. Ry. v. Bowles, Colo., 23 Pac. Rep. 467. 

44. EVIDENCE — Ancient Deed. — A deed, over thirty 
years old, coming from the proper custody, under 
which title has long been asserted, is admissible in evi- 
dence without producing the power of attorney under 
which, according to its recitals, it was executed. — 
O’ Donnell v. C. R. Johns G Co., Tex., 138. W. Rep. 376. 

45. EXEMPTIONS — Life Insurance. — In an action to 
subject the proceeds of a life insurance policy to the 
payment of the debts of the deceased, it appeared that 





the deceased, as guardian of plaintiff, had received 
funds belongirg to his estate; that at the time he was 
perfectly solvent ; that he insured his life, for the bene- 
fit of his wife and children, in the sum of $82,000, paying 
the premiums for several years, and then taking a paid- 
up policy ; that he afterwards died insolvent: Held, that 
under Act Ky. 1870, providing that life insurance made 
by a husband for the benefit of his wife and children, 
whether solvent or not, is valid as against creditors 
unless made with intention to defraud creditors, plaint- 
iff was not entitled to have such insurance money ap- 
plied on his demands. — Hise v. Hartford Life Ins. Co., 
Ky., 13 8. W. Rep. 367. 

46. FEDERAL CourRTS.—The circuit court of the United 
States for the eastern district of New York has power 
toissue an attachment, and direct the same to the 
marshal of the United States for any other district 
within the State of New York.— Treadwell v. Seymour, U. 
8. C. C. (N. Y.), 41 Fed. Rep. 579. 

47. FORCIBLE ENTRY — Appeal. — Appeals to the su- 
preme court in forcible entry and detainer cases are 
allowable only where the judgment appealed from 
amounts, exclusive of costs, to $100, or relates to a fran- 
chise or freehold.— Crane v. Farmer, Colo., 23 Pac. Rep. 
455. 

48. Fraups—Statute of—County Warrant. — Plaintiff's 
agent, with money in his hands for that purpose, 
bought for plaintiff from the payee an order on the 
county treasury, properly indorsed: Held,a valid as- 
signment, and an “acceptance and receipt,” of the evi- 
dence of a thing in action, within the statute of frauds. 
—Alexander vt. Oneida County, Wis., 45 N. W. Rep. 21. 

49. FRAUDULENT CONVEYANCE.—A sale by an insolvent 
debtor, in which the purchaser, knowing such insolv- 
ency,is allowed an indefinite credit, is fraudulent. — 
Jacobs v, Tatty, Tex., 138. W. Rep. 372. 

50. FRAUDULENT CONVEYANCES. — Where an insolvent 
firm has transferred all its property, taking notes in 
payment, its creditors, who have not sought to have 
the sale set aside, but have acquiesced in it, and treated 
it aa legitimate, by proceeding against the purchasers 
by attachment forthe money supposed to be due on 
the notes, cannot question the bona fides of the sale. — 
Sickman v. Abernathy, Colo., 23 Pac. Rep. 447. 

51. GUARDIAN’S BOND— Release. — Where a deceased 
guardian unlawfully loaned his ward’s money to a firm 
composed of himself and one of the sureties on his 
bond, and the surviving partner, subsequently made 
an assignment both of his individual and the partner- 
ship property forthe benefit of creditors, an accept- 
ance by the ward, after attaining majority, of a dividend 
on his claim from the assignees, with full knowledge of 
all the facts, releases the surviving partner from liabil- 
ity on the guardian’s bond. — Roberson v. Tonn, Tex., 13 
S. W. Rep. 385. 


52. HiGHways — Abutting Owners. — Where a land- 
owner has no feein the land occupied as a highway, 
but his land abuts on it, and he has rights therein not 
shared in common with the general public for purposes 
of travel and use, a person using or appropriating such 
highway or a portion of it for other and different pur- 
poses than the one contemplated, whereby the high- 
way is obstructed and impaired as a means of ingress 
and egress, is Hable to the abutting owner for any 
consequential damages arising from such appropriation 
and use depreciating the value of the property.— Town 
of Longmont v. Parker, Colo., 23 Pac. Rep. 443. 


58. HUSBAND AND WIFE—Deed.— Prior to the passage 
of Laws N. Y. 1887, ch. 587, removing the disability ofa 
husband and wife to convey lands to each other, a deed 
from a husband to his wife did not operate to divest his 
title unless the consideration was such as to enable a 
court of equity to uphold it, and itis therefore incum- 
bent upon a party putting such a deed in evidence to 
go further and show that it was in fact given upon such 
a consideration.— Dean v. Mat. El. Ry. Co., N. Y., 23 N. E. 
Rep. 1054. 


64. INSURANCE—Conditions of Policy. — Where am ap- 
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plication for insurance states thatthe insured is the 
owner in fee of the property, and the policy issued 
thereon makes the application a warranty upon whose 
breach the policy shall be void, the insurer cannot 
avoid the policy on the ground that the insured was in 
fact only a life-tenant, when that fact was made known 
to the insurer’s agent at the time the policy was issued, 
notice to him being constructive notice to the insurer. 
— Western Assur. Co.v. Stoddard, Ala.,7 South. Rep. 379. 

55. INSURANCE—By-laws.— A provision in the by-laws 
and policy of an insurance company forbidding the 
transfer of the property, and making the policy void 
therefor, is not broken by the transfer made by the law 
to the heirs of assured on his death. — Pfister v. Gerwig, 
Ind., 23 N. E. Rep. 1041. 

56. INSURANCE—Authority of Agent. — The rule that if 
an agent exceeds his actual authority, andthe person 
dealing with him has notice of the fact, the principal is 
not bound, applied to a case where a local agent of a 
fire insurance company assumed to waive a provision 
in the policy that “no insurance would be binding until 
actual payment of the premium ;” the policy itself con- 
taining a provision that none of itsterms could be 
waived by any one except the secretary of the company. 
— Wilkins v. State Ins. Co., Minn., 45 N. W. Rep. 1. 


57. INTOXICATING LIQUORS— Illegal Sales.—In a prose- 
cution for carrying on the business of dealerdn spirit- 
uous liquors without a license, under the act of March 
5, 1883, it was not necessary for the indictment to allege 
that the defendant was not a druggist at the time of the 
sales of liquor, nor that the liquor was used by a 
druggist in compounding medicines, and the prepara- 
tion of prescriptions made by a regular practicing phy- 
sician. Ifit wasa fact that the liquor was sold as a 
component part of medicines upon such prescription, 
it wasa matter of defense that the defendant could 
have availed himself of.— Baeumel v. State, Fla., 7 South. 
Rep. 371. 


58. INTOXICATING LIQUORS—License.— A revocation of 
the license of a retail liquor dealer under Rev. St. Wis. 
§§ 1558, 1559, which provide that such license may be re- 
voked for certain offenses by the village board, extin- 
guishes the license; and certiorari taken to such action 
is no bar to a prosecution for sales made either during 
the pendency of the writ, or of an appeal from a judg- 
ment affirming the action of the board.— Neuman v. State, 
Wis., 45 N. W. Rep. 30. 

59. INTOXICATING LIQUORS—Bond.— Where the sureties 
ona liquor bond have signed and justified, and the 
bond has had the approval of the town board indorsed 
upon it, as required by How. St. Mich. § 2278, but has 
not been filed with, or delivered to, the county treas- 
urer, they cannot deny their liability onthe bond on 
the ground of the failure to file it, asthat is a mere 
clerical act, and not essential to the validity of the 
bond.— Brockway v. Petted, Mich., 45 N. W. Rep. 61. 


60. JOINT AGENTS—Partnership.— Where two or more 
persons contract to execute a private agency together, 
they are jointly Mable each for the acts of the other, 
and are, as to the principal, quasi partners in the agency 
business, although, as between themselves, the one has 
no interest in the business whichis wholly transacted 
by the other. An account, within the scope of such 
business, rendered or stated by one during the continu- 
ance of the quasi partnership, is equivalent to an ac- 
count rendered by the firm, and is equally binding on 
both.— Milwaukee Harvester Co. v. Finnegan, Minn., 45 N. 
W. Rep. 9. 


61. JUDGMENTS—Vacation. — Where a person against 
whom a judgment which is erroneous but not void has 
been entered, neither appeals therefrom, nor applies to 
the court, in the manner and within the time prescribed 
by law, to have it set aside, the district judge has no 
power, after the time has expired, to vacate or modify 
it.—Hawks v. Votaw, Wash., 23 Pac. Rep. 442. 


62. JUDGMENT — Correction of Record. — A district 
court has power to correct at a subsequent term of 
court any errors or defects in the record of its 





judgments which occurred through the mistake or 
neglect of its clerk, so as to make the judgment entry 
correspond with the judgment actually rendered. — 
Brownlee v. Davidson, Neb., 45 N. W. Rep. 51. 

63. JUDGMENT BY CONFESSION — Power of Attorney.— 
Under Rev. St. Ill. ch. 110, § 66, providing that a person 
may confess judgment in vacation by an “attorney duly 
authorized,” a judgment entered in vacation by con- 
fession under a power of attorney, without an affidavit 
of its execution, is void. — Gardner v. Bunn, I1]., 23 N. E. 
Rep. 1072. 


64. JUDGMENTS— Inferior Courts. — Under Code Civil 
Proc. Mont. § 103, permitting a judgment ofa court of 
special jurisdiction to be pleaded by stating it ‘to have 
been duly given or made,” an allegation that judgment 
was rendered is not sufficient.— Harmon v. Comstock, etc. 
Co., Mont., 23 Pac. Rep. 470. 

65. LANDLORD AND TENANT— Sale. — Where a sale of 
the leased premises is made by a landlord to his ten- 
ant, and time is of the essence of the contract, the re- 
fusal of the tenantto make payment when due, and 
accept the deed, putsan end to the contract, at the 
option of the landlord, and he may bring his action for 
unlawful detainer. — Norton v. Sturla, Cal., 23 Pac. Rep. 
527. 

66. LIFE INSURANCE— Premiums. — Under Laws N. Y. 
1876, ch. 341, as amended by Laws 1877, ch. 321, an insur- 
ance company is liable on a policy,a premium on 
which was owing at thetime of the death ofthe in- 
sured, without payment or tender ofthe premium; 
notice of forfeiture under the statute not having been 
given. — Baxter v. Brooklyn Life Ins. Co.,N. Y.,23N. E. 
Rep. 1048. 

67. LIMITATION OF ACTIONS—Egquity.—Of the bar of the 
statute in equity.—Aughes v. Brown, Tenn., 13 S. W. Rep. 
286. 


68. MARRIED WOMEN—Sole Traders.— Comp. St. Mont. 
div 5 §§ 1434, 1435, providing that a married woman, 
after declaration assole trader, shall be individually 
liable for all debts contracted in the business, etc., do 
not enable her to execute a note in favor of her hus- 
band, and such note is voidin the hands of a bona jide 
holder.—Herron v. Frost, Mont., 23 Pac. Rep. 469. 

69. MASTER AND SERVANT — Negligence. — In the em- 
ployment of servants, a master must use due care; but 
the mere fact of the incompetency forthe work upon 
which a servant was employed would not be enough to 
warrant a jury in finding a master guilty of negligence 
in employing him. — Thomasv. Herrali, Oreg., 23 Pac. 
Rep. 497. 

70. MASTER AND SERVANT — Infants.—In an action 
against a railroad company for injuries received while 
employed as a breakman, where it appears that plaint- 
iff was sixteen years of age at the time of the accident, 
was of average intelligence, and was employed without 
the consent of his parent, defendant must show that 
plaintiff possessed the capacity and experience to do 
the work in safety, though there is no evidence of neg- 
ligence on the part of plaintiff or of his feliow-servants. 
—Gulf, etc. Co. v. Jones, Tex., 138. W. Rep. 374. 


71. MASTER AND SERVANT— Fellow servant.—A com- 
plainant which alleges that plaintiff was employed asa 
stevedore by the defendant corporation and that while 
engaged in such work, inthe night time, and without 
any fault of negligence on his part, he was injured by 
falling through a hatchway, not then in use, which de- 
fendant negligently had left open, unlighted and un- 
protected, sufficiently states a cause of action against 
the corporation. It will be presumed the negligence 
compl .ined of was that of an agent of the co-employee 
of pluintiff.—Haley v. Western Transit, Co., Wis., 45 N 
W. Rep. 16. 


72. MECHANICS’ LIENS.—Undcer Gen. St, Colo. § 2140 
a statement which contains neither the total amount 
of debts credits nor an abstract of indebtedness, but 
merely the balance claimed to bedue, one-third of 
which no lien could be allowed under the statute, is 
not sufficient to entitle the claimant toa lien, even 
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though the owner of the land was not misled thereby. 
—Cannon v. Williams, Colo., 23 Pac. Rep. 456. 


73. MINING CLAIMS—Survey.—Code Civil Proc. Mont. § 
376, giving district courts power to make an order for an 
inspection or survey of a mining claim whenever any 
person shall have any right to or interestin any lead, 
lode or mining claim which is in the possession of an- 
other, and an inspection or survey shall be necessary 
for the protection of such rights or interest, is not un- 
constitutional, as being unjust and oppressive, though 
the interest of petitioner is not defined, and though the 
order may be issued without requiring bond, and be- 
fore suit, and no provision is made for appeal, as the 
order may be reviewed on certiorari.—St Louis Mining ¢ 
Milling Co. v. Montana Co., Mont., 23 Pac. Rep. 510. 

74. MORTGAGES.—Failure to present against a dece- 
dent’s estate a claim secured by a mortgage on his land, 
within a year after notice to present their claims is 
given to creditors of the estate, under Code Wash. T. § 
1467, cannot effect the mortgagee’s right to subject the 
mortgaged land to payment of his debt, though it will 
bar his right to have decedent’s other estate applied on 
any deficiency that remains after exhausting the land. 
—Scammon v. Ward, Wash., 23 Pac. Rep. 439. o 

75. MUNICIPAL CORPORATIONS—Void Bonds.—Bonds of 
a city being void because issued under an act violating 
Const Mo. 1865, art. 11§ 14, declaring that the general 
assembly shall not authorize any city to loan its credit 
to any corporation unless two thirds of the qualfied 
voters assent thereto, the purchaser cannot maintain 
an action for money had and received to recover the 
amount paid to the city for such bonds, as, the city 
having no power to create the debt, no implied 
promise can arise for its payment, notwithstanding 
Gen. St. Mo. 1865 ch. 41,.§ 7.—Morton v. City of Nevada, U. 
8. C. C. (Mo.), 41 Fed. Rep. 582. 

76. MUNICIPAL CORPORATION—Markets.—W here a city, 
by its charter, is given full power to establish and con- 
trol market places and privileges, one who spends 
money in fitting upa private market, under a license 
pursuant to an ordinance limiting the duration of the 
privilege to one year, acquires no vested right to exer- 
cise his business therein, and cannot complain of the 
refusal to renew his license pursuant to a subsequent 
ordinance prohibiting private markets within a given 
area.— Newson v. City of Galveston, Tex., 13 8S. W. Rep. 368. 

77. MUNICIPAL CORPORATION.—Defective Sidewalks.— 
A city is required to use all reasonable care and super- 
vision to keep its streets and sidewalks in a reasonably 
safe condition for travel in the ordinary modes of travel 
and if it fail to do so, is liable for injuries sustained in 
consequence of such failure, provided the party in- 
jured was exercising reasonable care.—City of Lincoln v. 
Smith, Neb., 45 N. W. Rep. 41. 

78. NOTE OF INDIAN.—A promissory note made by an 
Indian, a member of atribe residing ona reservation, 
and maintaining its relations, in favor of another mem- 
ber of the tribal relations, in favor of another member 
of the tribe, is valid, when it was not given undera 
contract prohibited by Rev. St. U. 8. 1878, p. 367, in rela- 
tion to their lands or annuities.—Ke-tuc-e-mun-guah v. 
McClure, Ind., 23 N. E. Rep. 1080, : 

79. OFFICE AND OFFICER—Removal —Under How. St. 
Mich. § 653, giving the governor power to remove a 
county officer from office for certain causes therein set 
forth, and providing that the charges must be made in 
writing, verified by aftidavitand exhibited to the gov- 
ernor, and a copy served on the officer the charge 
must distinctly state the specific acts of misconduct or 
neglect relied on.—People v. Therrien, Mich., 45. N. W. 
Rep. 78. 

80, PARENT AND CHILD—Support.—When a mother is 
unable to support and educate her son, and the income 
of his estate is insufficient to do so, the amount ex- 
pended by her for his support and education, though 
without a special order of a probate court, is a charge 
on the corpus of his estate.—Fi eybe v. Tiernan, Tex., 13 8. 
W. Rep. 370. 








81. PARTNERSHIP—Surviving Partner.— A surviving 
partner is not incapacitated from, purchasing the in- 
terest of his decea-ed partner in the firm property from 
the executors.— Valentine v. Wysor,Ind., 23N. E. Rep. 
1076. 

82. PARTNERSHIP—Firm and Private Credito rs.—Under 
Rey. St. Mo. 1879, § 658, providing that “all contracts 
which, by the common law, are joint only, shall be con 
strued to be joint and several,” demands against a 
partnership are several as well as joint; and under sec- 
tions 184, 212, providing for the classification of all de- 
mands against the estate of a decedent, and the pay- 
ment of the demands so classified “pro rata,” according 
to classification, a demand against a partnership is en- 
titled to share equally with the the individual debts of 
one of the partners, in the administration of his estate. 
—Aundley v. Farris, Mo., 13 8. W. Rep. 392. 

83. PRINCIPAL AND SURETY— Subrogation. — Rev. St. 
Ind. 1881, § 1214, which provides that where a judgment 
defendant who is a surety pays the judgment he is sub- 
rogated to all the rights uf judgment plaintiff, does not 
apply where the judgment is against two obligors ona 
promissory note which fails to show any suretyship, and 
the judgment is paid by one of them without raising any 
issue as to which was surety.—De Wiit v. Boring, Ind., 23 
N. E. Rep. 1085, 

84. PROCBSS—Non-resident Defendant.—A judgment 
rendered on a promissory note by a State court, on serv- 
ice by publication only, against a non-resident defend- 
ant, who has no property within the State, and who 
does not appear voluntarily, is void.—Pazton v. Daniel, 
Wash., 23 Pac. Rep. 441. 


85. PUBLIC LanD—Town site Lots.—Act Mont. Dec., 12, 
1867, §§ 11, 12, passed to carry out Act Cong. March 2, 
1867, (relating to grants of town-sites to probate judges 
in trust for the inhabitants), requiring the judge to hear 
testimony and adjudicate between contestants, and al- 
lowing an appeal from his decision by the district court, 
vests him with quasi judicial powers, and a deed from 
him cannot be collaterally assailed in ejectment by 
showing that the preliminary steps required to give au- 
thority to convey a lot were not taken though the act 
of congress provides that any act of the trustee not in 
conformity to the rules made by the State or Territory 
shall be void.—Ming v. Foote, Mont., 23 Pac. Rep. 515. 


86. RAILROAD CompaNny—Accident at Crossing.—Lia- 
bility of railroad company for injuries to one crossing 
track, the flagman being intoxicated.—Jnternational ¢ 
Gt. Northern R. Co. v. Dyer, Tex., 138. W. Rep. 377 


87. RAILROAD COMPANIES — Consolidation. — Under 
Code Ala. 1886 § 1583, the power of a railroad company 
to acquire land in aid of the construction of its road 
will not pass to a consolidated corporation of which it . 
forms a part, unless its line, when completed accord- 
ing to its charter, will form a continuous track with 
those of the other constituents of the consolidated cor- 
poration so as to admit of the passage of trains without 
break or interruption.— Georgia etc. Ry. Co. v. Gains Ala. 
7 South Rep. 382. 

88. RAILROAD COMPANY—Street Ralilroad.—Legal dis- 
tinction between railroads for general traffic and street 
railroads.— Williams v. City Electric St. Ry. Co.,U.8.C.C 
Ark., 41 Fed. Rep. 556. 


89. REAL- ESTATE AGENTS—Commissions.—An intima- 
tion by a real-estate broker of the amount his employer 
was willing to pay for land, made to the owner, in good 
faith, to obtain a reduction in the price, is not an act of 
disloyalty to his employer which will defeat his re- 
rovery for services.—Hinton v. Coleman, Wis., 45 N. W. 
Rep. 26. 

90. RECEIVER—Actions—State Courts.—When a State 
court has jurisdiction of the parties and the subject- 
matter, its judgment against the receiver of a United 
States court is as final and conclusive as it is against 
any other suitor.—Central Trust Co. v. St. L. etc. Ry. Co., 
U. 8. C. C. (Ark.), 41 Fed. Rep. 551. 

91. REFORMATION OF CONTRACT.—To authorize a court 
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to rectify a contract, and insert other and additional 
terms and conditions therein, the proof must be full, 
strong, clear, and the fact shown beyond reasonable 
controversy.— Brundige v. Blair, Kan., 23 Pac. Rep. 482. 

92. REFORMATION OF DEED — In an action by the 
vendor to reform a deed for mistake, the fact that it is 
made out in the name of the purchaser’s wife will not 
render incompetent parol evidence of the nature and 
extent of his examination of the premises before 
making the bargain, though he was not authorized, in 
writing, to act for her.—Conlin v. Masecar, Mich., 45 N. 
W. Rep. 67. 

93. RELIGIOUS CORPORATIONS —Expiration of Charter. 
—The property of a religious corporation, dissolved by 
reason of the expiration of its charter, vests in its 
members, who may reincorporate; and the new cor- 
poration may sue for breach of a condition relating to 
the premises, especially where it has been in posses- 
sion and managed the property without objection for 
many years.— Congregation v. Texas § P. Ry. Co., U. 8. 0. 
C. (La.), 41 Fed. Rep. 564. 

94. REMOVAL OF CAUSES.—Though the law of congress 
relating to the removal of causes provides that the re- 
moving party shall file a bond to enter the casein the 
circuit court on the first day of the next session, and 
that the record being so entered, the cause shall pro- 
ceed as if begun in the circuit court, the other party 
may file a transcript of the record at an earlier day, and 
have the case remanded, if it appears upon the face of 
the record that it was not one authorized to be removed. 
—Milis v. Newell, U. 8. C. C. Minn., 41 Fed. Rep. 529. 

9%. RES ADJUDICATA — Ejectment.— A judgment in 
ejectment, by a landlord against his tenant for breach 
of the conditions of the lease, will not bar a subsequent 
action against the landlord by an heir of the tenant to 
recover the land, on the ground that a patent therefor 
was issued tothe tenant during his tenancy, as in the 
former action the tenant was estopped to deny his land 
lord’s title.—Arnold v. Woodward, Colo., 23 Pac. Rep. 444. 

96. SPECIFIC PERFORMANCE—A letter tothe owner of 
a building proposing to accept a lease of it, specifying 
the term and rental, upon conditions of alteratons in 
aceordance with “plans to be mutually agreed upon,” 
and a letter from the owner accepting the offer, do not, 
in the absence of any agreement on the plans for al- 
terations, constitute a contract for a lease, of which 
specific performance wil! be enforced.—Mayer v. Mc- 
Creery, N. Y., 23 N. E. Rep. 1045. 

97. TaxXaTION — Constitutional Law. — The tax ordi- 
nance of the city of Savannah, imposing atax of two 
and one-half per cent. on real estate, 3-10 per cent. on 
bank stock, end one half per cent. on all other per- 
sonal property, is void, as under Const. Ga. art. 7, § 2, 
par. 1, providing that all taxation shall be uniform upon 
the same class of subjects, and ad valorem on all prop- 
erty subject to be taxed, within the territorial limits of 
the authority levying the tax,” all real and personal 
property within the corporate limits must be taxes ac 
cording to its value.— City of Savannah v. Weed, Ga., 118. 
E. Rep. 235. 


98. TAXATION.—Taxable Property.—Live-stuck driven 
from the home ranch of the owners into another county 
to be herded therein temporarily, and then returned to 
the ranch in the home county, is not assessable for 
taxes in the former county.—Fordv. McGregor, Nev., 23 
Pac. Rep. 508. 


99. TAXATION—Taxes—Forfeiture.—Act Ark. March 14, 
1879, which revises the whole subject of donation of 
farm lands forfeited to the State for non payment of 
taxes, and which permits the State to donate such lands 
to any adult citizen of the United States, “subject to the 
conditions hereinafter mentioned,” but which mentions 
no condition obliging the donee to pay for improve- 
ments on the land, repeals Act Ark. Dec. 23, 1840, §3 
(Mansf. Dig. § 4250), which provides that the donee of 
improved land forfeited to the State shail pay the per- 
son owning the improvement double its value.— Thomas 
v. Joyner, Ark., 135. W. Rep. 391. 





100. TRADE-MARK—ASsignment.—Where the proprie- 
tor of a medic‘ne transfers the right to use his trade- 
mark and formula without transferring the place of 
manufacture, or plant used, or the good-will of the 
business, and there is no exclusive right to manufact- 
ure the medicine in any one, and there is nothing in 
the trade-mark to indicate that the medicine comes 
from a particular manufactory, the grantee cannot re- 
strain another person from using it.—Chadwick v. Covell, 
Mass., 23 N. E. Rep. 1068. 

101. VENDOR’s LIEN—Foreclosure.—A judgment fore- 
closing a vendor’s lien on land as described in the pe- 
tition, but including 50 acres which were excepted from 
the conveyance to the vendee, is in no wise prejudicial 
to the latter.— Nass v. Chadwick, Tex., 138. W. Rep. 383. 

102. VENUE—Sale of Decedent’s Estate.—Under Civil 
Code Ky. § 66, an action by a ward against the adminis- 
trator and heirs of his guardian, to subject lands which 
desended from such guardian to theheirs to the pay - 
ment of the amount of the ward’s estate in the hands 
of the guardian, is properly brought in the county 
where the heirs reside and the property is located.— 
Willis’ Adm’r. v. Roberts’ Adm’r., Ky., 13 8. W. Rep. 358. 

103. WATERS AND WATER-COURSES—Surface Water.— 
A drain commissioner has no right to maintain a drain 
whereby water is thrown upon a person’s land, with- 
out providing a proper outlet therefor.—Chapel v. Smith, 
Mich., 45 N. W. Rep. 69. 

4. WATERS AND WATER- COURSES — Riparian Rights.— 
The State holds the title to the soil in navigable waters 
to low-water mark in trust forthe people, and chiefly 
for the protection of the right of navigation. The ri- 
parian owner isentitled to fill in and make improve- 
ments in the shallow waters in front of his land to the 
line of navigability, and such improvements in aid of 
navigation are recognized as a public as well as private 
benefit. These rights pertain to the use and occupancy 
of the soil below-water mark, and are valuable prop- 
erty rights, and the exercise thereof, though subject to 
State regulation, can only be interferred with by the 
State for public purposes.—WMitler v. Mendenhall, Minn., 
44 N. W. Rep. 1141. 


105. WILLS— Insurance.— The title to an insurance 
policy on the life of a husband, payable to his wife, “her 
executors, administrators, or assigns,” does not pass 
under a bequest by her to him of all her personal prop- 
erty in certain houses, and her interest in the com- 
munity acquired during the marriage.—Zvans v. Opper- 
man, Tex., 13. 8. W. Rep. 312. 


106. WILLS—Revocation— Adoption of Child.—Under 
Rev. St. Ind. 1881, §§ 2559, 2560, a will is not revoked by 
the adoption of a child, though such child is entitied to 
receive “all the rights and interests in the estate” of 
the adopting parent, “by descent or otherwise, that 
euch child would if the natural heir’ of such parent.— 
Davis v. Fogle, ind., 23 N. E. Rep. 860. 


107. WILLS—Construction.— Testator devised all his 
real estate to his wife for life with power to convey one 
undivided half thereof in fee-simpie absolute. The will 
then provided that the other undivided one-half should 
go in equal parts to certain devisees, to have and to 
hold in said parts unto them as tenants in common, to 
them and their heirs, forever; but the said devisees are 
not to take possession of their said parts until the death 
of [the wife] and upon her death [the devisees] shall 
take said parts so devised; and,in case either of them 
shall die befere [the wife], then the heirs of such per- 
son so dying shall take his or her portion so devised:” 
Held, that the devisees took a remainder in fee free 
from any condition, and in event of the death of one of 
them before the wife, his heirs took his portion by de- 
scent, and not as purchasers.—Chew v. Keller, Mo., 13 8. 
W. Rep. 395. 

108. WILLS—Construction. — A will construed as a de- 
vise in fee, with a conditional limitation to the issue of 
the devisce in case of his death within ten years of the 
decease of the devisor.— Whiting v. Whiting, Minn., 44 N. 
W. Rep. 1030. 
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